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PREFACE 


This  report  of  the  Ontario  Law  Reform  Commission  arises  from  an 
extensive  study  of  the  structure  and  process  of  adjudication  under  the  Labour 
Relations  Act,  the  Employment  Standards  Act,  the  Industrial  Standards  Act,  the 
Occupational  Health  and  Safety  Act,  the  Human  Rights  Code,  the  Pay  Equity 
Act,  the  Employment  Equity  Act,  and  under  collective  bargaining  agreements. 
The  initial  research  for  this  project  was  undertaken  by  Professor  Bernard 
Adell,  of  the  Faculty  of  Law,  Queens  University.  Research  assistance  was 
provided  to  Professor  Adell  by  David  M.  Chondon  and  Norman  Siebrasse  and 
by  David  Lampert  who  prepared  a  background  paper  on  "Decision-Making  in 
Occupational  Health  and  Safety". 

To  assist  the  Commission  in  its  deliberations,  a  consultative  group  was 
formed  composed  of  the  following  persons:  David  Leitch,  Toronto  Workers 
Health  and  Safety  Legal  Clinic;  Bromley  Armstrong,  Ontario  Labour  Relations 
Board;  Julie  David,  Ontario  Federation  of  Labour;  James  Hayes,  Cavalluzzo, 
Hayes  and  Lennon;  Jeffrey  Sack,  Sack,  Goldblatt  and  Mitchell;  David  Byers, 
Central  Ontario  Industrial  Relations  Institute;  Roy  C.  Filion,  Filion,  Wakely 
and  Thorup;  Christopher  G.  Riggs,  Hicks,  Morley,  Hamilton,  Stewart  and 
Storie;  Ian  Howcroft,  Canadian  Manufacturers  Association;  Marguerite 
Rappalt,  Employment  Standards  Branch,  Ministry  of  Labour;  Naomi  Alboim, 
now  Deputy  Ministry,  Ministry  of  Citizenship;  Catherine  Frazee,  Ontario 
Human  Rights  Commission;  Jean  Read,  Office  of  Arbitration,  Ministry  of 
Labour;  Janis  Sarra,  Pay  Equity  Hearings  Tribunal;  Robert  Blair,  Director  of 
Appeals,  Occupati6nal  Health  and  Safety  Branch,  Ministry  of  Labour; 
Donald  E.  Franks,  employment  standards  referee;  Judith  McCormack,  Ontario 
Labour  Relations  Board;  Kenneth  P.  Swan,  of  the  Ontario  Bar;  Owen  Shime, 
Crown  Employees  Grievance  Settlement  Board;  The  Honourable  Mr.  Justice 
Gordon  Blair,  Court  of  Appeal  for  Ontario;  Professor  Roy  Adams,  Faculty  of 
Business,  McMaster  University;  Professor  Brian  Etherington,  Faculty  of  Law, 
University  of  Windsor;  Professor  David  J.  Mullan,  Faculty  of  Law,  Queens 
University;  Professor  Katherine  Swinton,  Faculty  of  Law,  University  of 
Toronto;  Professor  Ron  McCallum,  Faculty  of  Law,  University  of  Sydney, 
then  a  visiting  Professor  at  Osgoode  Hall  Law  School,  York  University. 

In  response  to  a  public  invitation  for  submissions,  the  Commission 
received  written  submissions  from  the  following  persons  or  groups: 
Adjudication  Services  Limited;  Miller  Thomson;  Nelligan,  Power;  arbitrators 
Kevin  M.  Burkett,  Michel  G.  Picher,  and  Kenneth  P.  Swan;  Emond  Harnden; 
Fraser  &  Beatty;  Blake,  Cassels  &  Gray  don;  Dr.  Douglas  J.  Thorn;  Human 
Resource  Professionals  Association  of  Ontario;  Professor  David  J.  Mullan; 
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The  Honourable  Mr.  Justice  Gordon  Blair;  Professor  Ron  McCallum; 
Brigid  OReilly,  Pay  Equity  Commission;  Provincial  Building  and  Construction 
Trades  Council;  Pamela  C.  Picher,  Ontario  Public  Service  Labour  Relations 
Tribunal;  McKillop,  Johnson;  Ontario  Teachers  Federation;  Ontario  Municipal 
Personnel  Association;  Ontario  Hospital  Association;  Canadian  Manufacturers 
Association;  Ontario  Federation  of  Labour;  Professor  T.G.  Ison,  Osgoode  Hall 
Law  School,  York  University. 

Professors  G.W.  Adams  (now  Mr.  Justice  Adams  of  the  Ontario  Court 
(General  Division))  and  Edward  Ratushny,  Faculty  of  Law,  University  of 
Ottawa,  were  commissioned  to  review  and  critique  the  recommendations  in  the 
initial  research  report.  In  addition,  the  Commission  requested  three 
Commission  Counsel— Larry  Fox,  J.  Jody  Morrison,  and  Lisa  Brownstone— to 
provide  additional  research. 

On  the  basis  of  our  initial  research  and  in  the  light  of  the  consultations  and 
the  other  information  received  by  the  Commission,  we  asked  a  Commission 
Counsel,  Donald  F.  Bur,  to  prepare  a  draft  Commission  report.  To  assist  the 
Commission  in  the  evaluation  of  the  draft  report,  submissions  were  solicited 
and  received  from  individuals  and  the  following  groups:  Office  of 
Adjudication;  Toronto  Workers  Health  &  Safety  Legal  Clinic;  The  Honourable 
Mr.  Justice  Gordon  Blair;  Pay  Equity  Hearings  Tribunal;  Human  Rights 
Boards  of  Inquiry  office;  Ministry  of  Labour;  Canadian  Manufacturers 
Association;  Professor  Bernard  Adell;  Professor  John  Evans,  Osgoode  Hall 
Law  School,  York  University;  Kenneth  P.  Swan;  and  Professor  David  J. 
Mullan.  In  addition,  information  was  provided  by  individuals  working  for  each 
of  the  administrative  regimes  considered  by  this  report,  and  by  the  Office  of 
Arbitration. 

The  Commission  wishes  to  express  its  grateful  appreciation  to  the  many 
individuals,  organizations,  and  consultants  who  assisted  us  so  ably  and 
generously  with  this  project.  We  are  also  very  grateful  to  Cora  Calixterio, 
secretary  at  the  Commission,  for  preparing  this  report  for  publication  and  to 
Doreen  Potter  for  her  editorial  assistance. 


CHAPTER  1 


INTRODUCTION 


1.   BACKGROUND 

Although  the  origins  of  administrative  boards  and  tribunals  can  be  traced 
back  only  as  far  as  nineteenth  century  England,  the  common  law  tradition  of 
government  today  is  characterized  by  a  heavy  reliance  on  such  agencies  to 
discharge  public  functions.  Increasing  in  use  since  the  Second  World  War, 
administrative  agencies  are  now  found  in  great  numbers  at  the  federal  and 
provincial  levels  in  Canada,  as  well  as  in  the  United  Kingdom,  Australia,  New 
Zealand,  and  the  United  States. 

In  1989,  the  Macaulay  Report  noted  that  there  were  580  administrative 
agencies  in  Ontario.  These  boards,  commissions,  and  tribunals  vary  so  greatly  in 
their  purposes,  responsibilities,  and  powers  that  no  generally  accepted  taxonomy 
has  been  developed  to  classify  them  into  categories.  Apart  from  adjudication- 
resolving  individual  issues  that  concern  two  or  more  parties— administrative 
agencies  carry  out  a  vast  range  of  functions.  Some  create  standards  or  policies  by 
making  regulations.  Others  act  in  an  advisory  capacity  to  government  or  conduct 
investigations  and  inspections.  For  all  their  importance  in  the  workplace, 
therefore,  the  several  tribunals  that  are  the  subject  of  this  study  are  only  a  very 


H.W.  Arthurs,  "Without  the  Law"[:]  Administrative  Justice  and  Legal  Pluralism  in 
Nineteenth-Century  England  (Toronto:  University  of  Toronto  Press,  1985). 

For  example,  while  a  1977  Ontario  study  listed  292  administrative  agencies,  a  later  study 
stated  that  there  were  580:  see  B.  Bresner,  T.  Leigh-Bell  et  al.,  "Ontario's  Agencies, 
Boards,  Commissions,  Advisory  Bodies  and  Other  Public  Institutions:  An  Inventory  (1977)", 
in  Ontario  Economic  Council,  Government  Regulation  (Toronto:  1978),  207,  at  208-25,  and 
Ontario,  Directions[\]  Review  of  Ontario's  Regulatory  Agencies[:]  Report  (Toronto:  Queen's 
Printer,  September  1989),  at  1-1  (hereinafter  referred  to  as  the  "Macaulay  Report"),  stated 
that  there  were  580. 

Macaulay  Report,  ibid. 

Ibid.,  at  2-1  to  2-8. 


1] 


small  proportion  of  the  many  tribunals,  boards,  commissions,  and  other  bodies 
that  constitute  the  provincial  administrative  landscape. 


2.       PURPOSE  OF  REPORT 

The  purpose  of  dealing  with  only  some  of  the  tribunals  within  Ontario  is  to 
use  them  as  examples  to  suggest  approaches  and  recommendations  that  can  more 
generally  be  applied  to  the  remaining  tribunals.  In  particular,  this  report  will 
examine  certain  tribunals  responsible  for  adjudication  in  the  context  of  the 
workplace,  although  the  tribunals  that  we  have  chosen  are  not  the  only  ones  that 
deal  with  workplace  disputes.  We  are  concerned  with  the  Labour  Relations  Board 
under  the  Labour  Relations  Act,  boards  of  inquiry  under  the  Human  Rights 
Code,1  the  Pay  Equity  Hearings  Tribunal  established  under  the  Pay  Equity  Act* 
and  the  Employment  Equity  Tribunal  under  the  Employment  Equity  Act,  1993. 9 

We  are  also  concerned  with  adjudication  that  is  done  by  individuals,  rather  than 

10 


formal  tribunals,  under  the  Industrial  Standards  Act,    the  Employment  Standards 
Act,n  and  the  Occupational  Health  and  Safety  Act. 
arbitration  of  grievances  under  collective  agreements. 


Although  other  reports  have  examined  some     or  all     of  these  tribunals, 
this  report  is  basically  concerned  with  the  time  that  it  takes  to  resolve  workplace 


This  report  does  not  cover  public  sector  tribunals  and  one-industry  tribunals,  nor  does  it 
cover  the  Workers  Compensation  Board. 


6 

R.S.O.  1990, 

c.  L.2. 

7 

R.S.O.  1990, 

c.  H.19. 

8 

R.S.O.  1990, 

c.  P.7. 

9 

S.O.  1993,  c. 

35. 

10 

R.S.O.  1990, 

c.  1.6. 

11 

R.S.O.  1990, 

c.  E.14. 

12 

R.S.O.  1990, 

c.  O.l. 

13 

See  Ontario  Human  Rights  Code  Review  Task  Force,  Achieving  Equality:  A  Report  on 
Human  Rights  Reform  (Toronto:  Ministry  of  Citizenship,  June  26,  1992)  (Chair:  M.  Cornish) 
(hereinafter  referred  to  as  the  "Cornish  Report"). 

14 

Recently  the  Management  Board  Secretariat  has  completed  an  extensive  review  of 
administrative  agencies  with  a  view  to  determining  how  they  can  best  be  re-organized  to 
make  them  more  efficient  and  more  cost  effective. 


disputes.  Although  there  may  be  many  ways  to  resolve  these  concerns— the 
allocation  of  more  money  to  the  tribunals,  the  hiring  of  more  staff,  more 
education  in  the  workplace  to  prevent  disputes  from  arising— the  Commission  has 
focused  its  attention  on  two  options  that  will  probably  not  have  adverse  resource 
implications.  The  first  option  involves  the  nature  of  the  procedures  that  are 
followed  by  these  tribunals  in  resolving  disputes.  The  second  involves  the 
structure  and  organization15  of  the  various  tribunals  that  have  been  given  the 
responsibility  of  adjudicating  disputes  arising  in  the  workplace. 

The  Commission  makes  no  recommendations  about  the  substantive  law  of 
the  workplace.  This  report  is  intended  to  be  about  administrative  justice,  and 
relies  for  comparative  focus  upon  the  experience  of  those  who  resolve  disputes  in 
the  workplace.  It  is  not  a  report  about  workplace  laws,  but  about  how  processes 
that  are  in  place  impede  the  effective  enforcement  of  those  laws.  Finally,  this 
report  is  designed  to  offer  structural  reform  proposals  for  administrative  tribunals 
generally,  with  the  workplace  reforms  as  potential  models. 

The  purpose  of  examining  the  structure  and  process  of  the  tribunals  under 
study  is  to  see  whether  they  deliver  the  product  they  were  designed  to  produce. 
To  understand  what  that  product  is,  it  is  necessary  to  learn  why  administrative 
agencies  exist  and  what  sort  of  benefits  they  are  intended  to  bring  to  the 
resolution  of  disputes.  In  other  words,  it  is  important  to  understand  the  nature  of 
administrative  tribunals.  Unfortunately,  because  of  the  number  and 
"extraordinary  variety"  of  administrative  bodies,  it  is  only  possible  to  deal  with 
this  question  at  a  general  level.  However,  even  general  statements  will  be 
sufficient  for  the  purposes  of  this  report. 


15 


16 


Until  recently,  questions  of  structure  and  organization  have  not  been  the  subject  of  general 
study  in  Ontario.  In  1989,  however,  the  Macaulay  Report  completed  their  examination  and 
review  of  the  structure,  organization,  and  functions  of  all  regulatory  agencies,  boards,  and 
commissions  of  the  government  of  Ontario.  Although  the  Management  Board  of  Cabinet 
classified  agencies  as  "advisory",  "operational",  or  "regulatory",  the  Macaulay  Report 
observes  that  the  term  "regulatory"  is  misleading,  for  the  agencies,  boards,  and  commissions 
falling  within  that  classification  perform  a  variety  of  tasks,  including  administration, 
legislation,  adjudication,  and  regulation:  Macaulay  Report,  supra,  note  2,  at  2-6.  For  a  list  of 
the  91  regulatory  agencies,  see  ibid..  Appendix  2-2.  None  of  the  tribunals  subject  to  this 
report  were  considered  by  Macaulay:  see  ibid.,  at  8-3  to  8-7. 

Macaulay  Report,  ibid.,  at  1-2. 


3.      UNDERLYING  PREMISES 

The  1989  Macaulay  Report  lists  a  number  of  possible  reasons  why 
administrative  agencies  may  be  preferred  to  the  legislature,  courts,  or  ministries 
of  the  government.  Among  the  reasons  given  are  the  following:17 


The  need  to  delegate  specialist  tasks  to  specialists,  can  be  done  more  easily 
through  agencies  than  through  the  generalist  civil  service. 


10.  Agencies  offer  an  inexpensive  alternative  to  the  very  high  cost  of  gaining 
access  to  the  courts  to  enforce  rights  that  fall  within  the  administrative  arena. 

1 1 .  Agencies  relieve  Ministers  from  sensitive  political  decisions  by  placing  issues 
in  a  non-political  setting. 

John  Willis  was  more  to  the  point  of  this  report  when,  in  commenting  on  the 
McRuer  Report,  he  said:  "Expertise,  avoidance  of  delay,  reduction  of 
expense— these  are  the  basic  reasons  for  the  modern  practice  of  giving  the  power 
of  decision  in  many  areas  to  deciding  authorities  other  than  courts...."19 

Given  these  reasons  for  the  existence  of  administrative  tribunals,  it  is  easy 
to  see  why  these  tribunals  have  been  assigned  the  task  of  resolving  various 
workplace  disputes.  Unlike  many  other  disputes  where  the  parties  do  not  have  to 
deal  with  each  other,  disputes  occurring  in  the  workplace  are  often  characterized 
by  the  feature  that  the  parties  have  to  work  together  until  the  matter  is  resolved. 
To  minimize  the  disruption  to  the  workplace,  therefore,  there  is  a  great  need, 


17 


19 


Ibid.,  at  2-9  to  2-10.  See,  also,  J.M.  Evans  et  al.,  Administrative  Law[\]  Cases,  Text,  and 
Materials,  3rd  ed.  (Toronto:  Emond  Montgomery,  1989),  at  6:  "Why  have  these  agencies 
been  established  and,  in  particular,  why  have  their  functions  not  been  assigned  to  the  courts 
or  to  the  legislature,  cabinet,  the  departments,  or  municipal  government?  The  only  sure 
generalization  in  response  to  this  question... is  that  no  generalization  can  be  made.  The 
particular  reasons  for  the  existence  of  these  agencies  differ  greatly,  but  they  tend  to  be  some 
combination  of  these  general  reasons:  (1)  the  appropriateness  of  structures  and  procedures, 
for  example  relative  independence  from  day  to  day  politics,  flexibility  of  procedures, 
specialization,  and  accumulation  of  experience  and  expertise;  (2)  power  and  status;  and  (3) 
history  and  chance". 

Ontario,  Royal  Commission  Inquiry  into  Civil  Rights  (Report  No.  1),  Vol.  1  (Toronto: 
Queen's  Printer,  1968)  (Commissioner:  J.C.  McRuer)  (hereinafter  referred  to  as  the 
"McRuer  Report"). 

J.  Willis,  "The  McRuer  Report:  Lawyers'  Values  and  Civil  Servants'  Values"  (1968),  18 
U.  Toronto  L.J.  351,  at  360.  See,  also,  H.W.  Arthurs,  "Rethinking  Administrative  Law:  A 
Slightly  Dicey  Business"  (1979),  17  Osgoode  Hall  L.J.  1,  at  39. 


both  for  the  parties  involved  and  for  the  public  at  large,  to  have  those  disputes 
resolved  as  quickly  as  possible.  Moreover,  to  ensure  that  the  parties  seek  to 
resolve  conflicts  rather  than  let  them  fester,  it  is  important  that  the  process  of 
resolution  is  as  inexpensive  as  possible.  Finally,  since  the  resolution  of  workplace 
disputes  involves  very  complicated  and  specialized  knowledge,  it  is  important  to 
send  the  disputes  for  resolution  to  a  body  that  is  capable  of  accessing  that 
specialized  knowledge. 

While  there  are  some  obvious  needs  to  have  disputes  resolved  expeditiously 
and  inexpensively,  fast  and  cheap  justice  is  not  necessarily  good  justice,  even 
when  it  is  manufactured  by  an  expert  in  the  area  of  the  dispute.  Above  all,  parties 
to  a  dispute  go  to  a  third  party  because  they  want  the  dispute  to  be  fairly 
resolved.  For  this  reason,  all  parties  to  a  workplace  dispute  desire  the  adjudicator 
to  have  some  of  the  attributes  of  a  court. 

Clearly,  administrative  tribunals  ought  to  have  the  basic  requirements  of  a 
fair  adjudicator— independence  from  the  parties  and  from  the  state,  the  ability  to 
make  decisions  in  light  of,  and  indeed  to  further,  the  purposes  and  policies  of 
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their  governing  legislation,  and  the  ability  to  decide  like  cases  alike.  However, 
the  more  difficult  question  is  whether  administrative  tribunals,  valued  for  their 
informality,  should  adopt  more  formal  court-like  procedures. 

This  issue— whether  a  process  that  is  valued  for  its  informality  should  be 
made  more  formal— was  one  of  the  major  concerns  of  Ontario's  Royal 
Commission  Inquiry  into  Civil  Rights,  known  as  the  "McRuer  Commission".21  In 
its  first  report  in  1968,  the  Commission,  adopting  Dicey 's  view  of  Parliamentary 
sovereignty22  and  the  rule  of  law,23  concluded  that  these  principles  required  the 
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The  policies  and  purposes  of  a  statute  may  be  drawn  from  its  substantive  provisions.  Some 
statutes  begin  with  a  preamble  that  declares  their  underlying  policies:  see,  for  example,  the 
Labour  Relations  Act,  supra,  note  6,  and  the  Human  Rights  Code,  supra,  note  7.  A  more 
recent  practice  is  for  a  statute  to  include  an  express  purpose  section.  An  example  is  the  Pay 
Equity  Act,  supra,  note  8,  s.  4(1),  which  states  that  its  "purpose... is  to  redress  systemic 
gender  discrimination  in  compensation  for  work  performed  by  employees  in  female  job 
classes". 

See  McRuer  Report,  supra,  note  18. 

Ibid.,  at  32:  "The  Canadian  federal  system,  based  on  a  'constitution  similar  in  principle  to 
that  in  the  United  Kingdom'  embodies  the  doctrine  of  the  sovereignty  of  Parliament .. .." 
[footnote  omitted].  Later,  in  discussing  this  sovereign  power  of  the  provincial  legislature 
within  its  constitutional  limits,  the  Report  stated:  "Within  the  affirmative  powers  conferred 
on  it,  and  subject  only  to  minor  restrictions  imposed  by  the  second  limitation,  the  Legislature 
can  create  or  abrogate  or  limit  rights,  liberties  or  freedoms,  and  can  confer  subordinate 
legislative  and  administrative  powers":  ibid.,  at  33. 


application  of  more  formal  proceedings.  The  resulting  legislation— the  Statutory 
Powers  Procedure  Act  and  Judicial  Review  Procedure  Act  —imposes  court-like 
procedures  for  administrative  tribunals  and  enshrines  relatively  wide  judicial 
review.  Its  recommendations  were  also  reflected  in  other  statutes  governing 
administrative  law.  Although  Dicey 's  impact  in  other  jurisdictions  may  be 
found  in  government  reports  and  in  courts  and  commentators  that  favour  the 
imposition  of  relatively  formal  procedures  even  on  administrative  decision- 
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makers,  Ontario  may  be  the  jurisdiction  that  best  illustrates  Dicey 's  influence 
on  administrative  law. 
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The  McRuer  Report,  ibid.,  at  58,  stated  that  "the  Rule  of  Law  should  be  the  paramount  aim 
of  every  sound  legal  system  as  a  protection  against  any  disposition  on  the  part  of  those  with 
power  to  exercise  it  arbitrarily  or  capriciously".  In  a  later  passage,  the  Report  stated  that  it 
would  recommend  "certain  changes  in  the  laws,  procedures  and  processes  to  reinforce  the 
Rule  of  Law  by  appropriate  safeguards  and  to  assure  fuller  freedom  of  operation  to  non-legal 
safeguards":  ibid.,  at  59. 

Supra,  note  14.  The  original  legislation  was  The  Statutory  Powers  Procedure  Act,  1971, 
S.O.  1971,  c.  47. 

R.S.O.  1990,  c.  J.l.  The  original  legislation  was  The  Judicial  Review  Procedure  Act,  1971, 
S.O.  1971,  c.  48. 

On  the  McRuer  Report's  treatment  of  procedure,  the  Macaulay  Report,  supra,  note  2,  at  4-5 
to  4-6,  comments  as  follows: 

The  solution  McRuer  proposed  was  the  only  one  he  knew:  discretion  should  be  exercised 
in  a  court-like  fashion.  McRuer's  and  Dicey's  view  was  that  the  individual  interest  is  best 
protected  by  judges,  but  if  decisions  are  to  be  made  by  people  who  are  not  judges,  then 
the  procedures  must  at  least  adhere  to  judicial  or  court-like  practices. 

With  respect  to  'procedure',  the  weakness  of  the  McRuer  approach  was  in  the  application 
of  Rule  of  Law  concepts  with  their  attendant  formalism  and  judicial  overtones,  to  all 
forms  of  administrative  decision  making.  In  decision  making  there  must  be  procedure  that 
is  predictable,  effective,  acceptable  and  'fair'.  The  procedure  need  not  be  and,  in  many 
circumstances,  ought  not  to  be  'judicial'. 

See,  also,  The  Public  Inquiries  Act,  1971,  S.O.  1971,  c.  49  and  The  Civil  Rights  Statute  Law 
Amendment  Act,  1971,  S.O.  1971,  c.  50.  The  latter  effected  amendments  to  many  statutes. 

The  impact  of  Dicey  can  be  seen  in  the  United  Kingdom  in  Report  of  the  Committee  on 
Ministers'  Powers  (Cmnd.  4060,  1932). 

See,  for  example,  J.H.  Grey,  "The  Ideology  of  Administrative  Law"  (1983),  13  Man. 
L.J.  35,  and  J.H.  Grey  and  L.-M.  Casgrain,  "Jurisdiction,  Fairness  and  Reasonableness" 
(1986-87),  10  Dalhousie  L.J.  89. 
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In  Dicey 's  Law  of  the  Constitution,  which  was  first  published  in  1885,  the 
sovereignty  of  Parliament  is  described  as  "the  dominant  characteristic"  of  the 
British  constitution.  It  was  described  by  Dicey  in  the  following  terms:31 


The  principle  of  Parliamentary  sovereignty  means  neither  more  nor  less  than 
this,  namely,  that  Parliament  thus  defined  has,  under  the  English  constitution,  the 
right  to  make  or  unmake  any  law  whatever;  and,  further,  that  no  person  or  body  is 
recognized  by  the  law  of  England  as  having  a  right  to  override  or  set  aside  the 
legislation  of  Parliament. 

The  sovereign  nature  of  Parliament  was,  moreover,  compared  by  Dicey  with 
non-sovereign  law-making  bodies.  These  bodies  owed  their  existence  and  their 
powers  to  laws  enacted  by  the  sovereign  Parliament.  They  were  not,  however, 
themselves  sovereign.  As  a  result,  these  bodies  had  a  number  of  unique 
characteristics: 

These  signs  by  which  you  may  recognize  the  subordination  of  a  law-making 
body  are,  first,  the  existence  of  laws  affecting  its  constitution  which  such  body  must 
obey  and  cannot  change;  hence,  secondly,  the  formation  of  a  marked  distinction 
between  ordinary  laws  and  fundamental  laws;  and  lastly,  the  existence  of  some 
person  or  persons,  judicial  or  otherwise,  having  authority  to  pronounce  upon  the 
validity  or  constitutionality  of  laws  passed  by  such  law-making  body. 

Dicey 's  recognition  and  description  of  parliamentary  sovereignty  influenced 
his  views  as  to  what  constituted  law.  In  describing  the  "rule  of  law",  Dicey  sets 
out  three  necessary  attributes  that  must  exist  before  it  can  be  said  that  a  state  is 
governed  by  law  rather  than  by  people:33 


We  mean,  in  the  first  place,  that  no  man  is  punishable  or  can  be  lawfully  made  to 
suffer  in  body  or  goods  except  for  a  distinct  breach  of  law  established  in  the  ordinary 
legal  manner  before  ordinary  courts  of  the  land.  In  this  sense  the  rule  of  law  is 
contrasted  with  every  system  of  government  based  on  the  exercise  by  persons  in 
authority  of  wide,  arbitrary,  or  discretionary  powers  of  constraint. 
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A.V.  Dicey,  Introduction  to  the  Study  of  The  Law  of  the  Constitution,  10th  ed.  (London, 
U.K.:  St.  Martin's  Press,  1959). 

Ibid. ,  at  39-40. 

Ibid.,  at  92. 

Ibid.,  at  188,  193,  203. 


We  mean  in  the  second  place,  when  we  speak  of  the  'rule  of  law'  as  a  characteristic 
of  our  country,  not  only  that  with  us  no  man  is  above  the  law,  but  (what  is  a 
different  thing)  that  here  every  man,  whatever  be  his  rank  or  condition,  is  subject  to 
the  ordinary  law  of  the  realm  and  amenable  to  the  jurisdiction  of  the  ordinary 
tribunals. 


[T]he  principles  of  private  law  have  with  us  been  by  the  action  of  the  courts  and 
Parliament  so  extended  as  to  determine  the  position  of  the  Crown  and  of  its  servants; 
thus  the  constitution  is  the  result  of  the  ordinary  law  of  the  land. 

This  description  of  the  rule  of  law,  reconciled  with  Dicey 's  description  of 
the  sovereignty  of  Parliament,  meant  that,  for  him,  both  legislative  enactments  of 
a  sovereign  Parliament  enforced  by  the  courts  and  judicial  pronouncements  of  the 
courts  were  viewed  as  complying  with  the  rule  of  law  as  long  as  they  were 
certain.  4  Decisions  made  by  non-sovereign  bodies  such  as  administrative 
tribunals,  however,  were  considered  to  be  outside  the  "rule  of  law".  As  the 
McRuer  Report  states,  "[t]he  establishment  of  special  statutory  tribunals  that  may 
make  administrative  or  judicial  decisions  clearly  conflicts  with  Dicey' s  Rule  of 
Law".  Dicey  would  require  that  rules  be  stated  with  sufficient  clarity— and 
presumably,  in  sufficient  detail— that  there  would  be  no  discretion  in  the  person 
or  institution  applying  the  rule  in  individual  cases;  the  very  existence  of  discretion 
is  seen  as  negative,  virtually  synonymous  with  arbitrariness.  It  has  even  been 
suggested  that  Dicey  would  have  considered  statutes  creating  administrative 
tribunals  to  be  outside  the  "rule  of  law",  because  they  create  a  regime  where 
discretion  is  exercised  by  a  non-sovereign  body. 

Dicey 's  particular  view  of  the  rule  of  law  has  clear  implications  when 
applied  to  administrative  law  and  practice.37  Those  who  subscribe  to  it  would 
require  the  same  exacting  standards  and  certainty  from  administrative  tribunals  as 
they  would  from  the  courts.  In  order  to  obtain  these  standards,  adherents  of 
Dicey  would  prefer  that  administrative  decision-makers  emulate  the  formal 
procedures  of  courts.  Moreover,  in  order  to  ensure  that  administrative  tribunals 
live  up  to  these  standards  regarding  both  the  substance  of  decision-making  and 
the  procedures  under  which  decisions  are  made,  courts,  enjoying  broad  powers 
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For  a  summary  of  Dicey,  see  Arthurs,  supra,  note  19. 

McRuer  Report,  supra,  note  18,  at  57. 

Arthurs,  supra,  note  19,  at  9-11. 

For  a  discussion  of  the  impact  of  the  rule  of  law  on  judicial  review,  see  the  judgment  of 
Wilson  J.  in  National  Corn  Growers  Assn.  v.  Canada  (Import  Tribunal),  [1990]  2  S.C.R. 
1324,  74D.L.R.  (4th)  449. 


of  judicial  review  of  administrative  tribunals,  would  be  required  to  supervise  the 
tribunals. 

Despite  the  fact  that  Dicey 's  rule  of  law  has  long  been  part  of  our  collective 
legal  and  political  heritage,  it  is  important  to  emphasize  that  the  doctrine  has  been 
subjected  to  trenchant  criticism  for  the  inaccuracy  and  inappropriateness  of  his 
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premises.  This  criticism  is  based  on  the  fact  that,  even  before  Dicey  began  to 
write,  the  concept  of  parliamentary  sovereignty  had  taken  on  a  broader  meaning. 
Thus,  since  the  1930s  in  England,  various  administrative  tribunals  had  begun 
making  decisions  that  affected  the  rights  and  liabilities  of  individuals.  Within 
these  tribunals,  individuals  were  subject  not  only  to  the  "ordinary"  law  as  applied 
by  the  "ordinary"  courts,  but  to  a  particular  law  administered  solely  by  these 
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tribunals.  In  order  to  recognize  the  decisions  of  these  tribunals  as  part  of  the 
rule  of  law,  it  became  necessary  to  recognize  that  Parliament  had  the  authority  to 
create  adjudicators  that  were  capable  of  making  law  but  which  were  not  courts. 

Consistent  with  this  larger  view  of  parliamentary  sovereignty,  therefore,  in 
1938  Felix  Frankfurter  wrote  that  "[t]he  persistence  of  the  misdirection  that 
Dicey  had  given  to  the  development  of  administrative  law  strikingly  proves  the 
elder  Huxley's  observation  that  many  a  theory  survives  long  after  its  brains  are 
knocked  out".40  John  Willis  also  noted  that  the  "dead  hand  of  Dicey"  has 
influenced  the  conceptual  approach  that  legislators  have  taken  in  the  reform  of 
administrative  law. 

Those  who  have  eschewed  Dicey 's  vision  have  offered  different 
conceptions  of  administrative  law.  In  1935,  John  Willis  suggested  that  a 
functional  approach  should  be  taken  to  administrative  law  and  practice,  under 
which  tribunal  procedures  would  be  informal  and  expeditious.43  Over  thirty  years 
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See  Arthurs,  supra,  note  19,  and  the  sources  cited  at  n.  13  thereof. 

Ibid.,  at  8-14.  See,  also,  A.C.  Hutchinson  and  P.  Monahan  (eds.),  The  Rule  of  Law[:]  Ideal 
or  Ideology  (Toronto:  Carswell,  1987).  For  a  recent  discussion,  see  P.  Bryden,  "Canadian 
Administrative  Law:  Where  We've  Been"  (1991),  16  Queen's  L.J.  7,  and  P.P.  Craig, 
"Dicey:  Unitary,  Self-Correcting  Democracy  and  Public  Law"  (1990),  106  Law  Q.  Rev. 
105. 

F.  Frankfurter,  Foreword  to  Discussion  of  Current  Developments  in  Administrative  Law 
(1938),  47  Yale  L.J.  515,  at  517. 

J.  Willis,  "Three  Approaches  to  Administrative  Law:  The  Judicial,  the  Conceptual,  and  the 
Functional"  (1935-36),  1  U.  Toronto  L.J.  53,  at  73. 

For  a  summary  discussion  of  alternative  approaches  to  administrative  law,  see  Macaulay 
Report,  supra,  note  2,  at  4-7  to  4-14. 

Willis,  supra,  note  41. 
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later,  this  approach  was  reflected  in  his  attack  on  the  proposals  of  the  McRuer 
Report.  In  response  to  the  recommendation  to  enact  a  minimum  code  of 
procedures,  Willis  stated: 

If  you  set  up  mandatory  statutory  codes  of  minimum  procedural  decencies,  however 
devised,  you  will,  in  my  view,  inevitably  reintroduce  into  N  non-court'  deciding 
authorities  the  'court'  atmosphere  that  they  were  created  to  avoid— where  following 
the  prescribed  ritual  is  more  important  than  getting  at  the  merits,  and  strings  of 
procedural  objections  are  regularly  made  for  no  other  purpose  than  to  give  the 
lawyer  who  loses  on  the  merits  a  second  string  to  his  bow  in  the  court  of  review.  So 
I  do  not  myself  want  any  mandatory  statutory  codes  of  procedure. 

Willis  was  equally  critical  of  the  report's  recommendations  to  extend  the  ambit  of 
judicial  review: 

Consider  too  the  delay  and  expense  of  these  added  opportunities  of  resort  to  the 
courts.  Expertise,  avoidance  of  delay,  reduction  of  expense— these  are  the  basic 
reasons  for  the  modern  practice  of  giving  the  power  of  decision  in  many  areas  to 
deciding  authorities  other  than  courts;  the  Commission  might  just  as  well  go  the 
whole  hog  and  recommend  that  all  deciding  authorities  of  whatever  nature  be 
brought  within  the  ordinary  court  system. 

More  recently,  Harry  Arthurs  has  suggested  an  approach  to  administrative  law 
that  he  calls  "pluralism".  Arthurs  sees  the  legal  system  as  multi-faceted  or 
"pluralistic",  with  various  kinds  of  rules  or  "law"  enjoying  degrees  of  respect 
and  obedience  in  different  contexts.  Under  a  truly  pluralistic  system, 
administrative  law^the  law  made  and  applied  by  administrative  tribunals— should 
have  an  autonomous  life  of  its  own,  which  would  enhance  its  development  by  the 
individual  tribunals  discharging  their  respective  legislative  mandates.  Drawing  on 
this  vision,  Arthurs  would  confine  the  scope  of  judicial  review  of  both  the 
substance  and  process  of  administrative  decision-making;  administrative  tribunals 
should  have  the  freedom  to  establish  whatever  procedures  they  consider 
appropriate  to  the  effective,  accessible,  and  most  expeditious  performance  of 
their  mandate. 

Two  things  are  evident  from  this  brief  survey.  First,  Dicey 's  view  of 
parliamentary  sovereignty  and  the  rule  of  law  has  had  a  fundamental  influence 
over  administrative  law,  and  all  other  theories  can  best  be  defined  in  terms  of 
their  relationship  to  Dicey.  Second,  neither  Dicey  nor  any  of  those  coming  after 
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Willis,  supra,  note  19,  at  358. 

45      Ibid.,  at  360. 

46 


Arthurs,  supra,  note  1,  and  Arthurs,  supra,  note  19,  at  42. 
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him  are  able  to  provide  one  all-inclusive  theory  of  administrative  law.  The  same 
trends  can  be  found  injudicial  decisions. 

Consistent  with  the  view  of  administrative  law  expounded  by  Dicey 's 
critics,  and  principally  by  Professor  Arthurs,  in  1979  the  Supreme  Court  of 
Canada,  in  C.U.P.E.,  Local  963  v.  New  Brunswick  Liquor  Corp.,  decided  to 
recognize  the  special  expertise  of  administrative  tribunals,  in  this  case  a  labour 
relations  tribunal.  As  a  result  of  this  recognition,  the  Court  adopted  a  policy  or 
attitude  known  as  "curial  deference".  This  policy,  which  narrowed  the  grounds 
for  judicially  reviewing  the  correctness  of  tribunal  decisions,  permitted  a  tribunal 
to  err  in  its  interpretation  of  a  statute  as  long  as  it  was  not  patently  unreasonable, 
this  error  being  protected  by  a  privative  clause  unless  the  error  was  of  a  kind  that 
took  the  exercise  of  the  power  outside  the  protection  of  that  clause.  Moreover, 
the  issue  of  jurisdiction  was  to  be  determined  at  the  outset,  and  courts  were 
cautioned  not  to  "brand  as  jurisdictional,  and  therefore  subject  to  broader  curial 
review,  that  which  may  be  doubtfully  so".  This  policy  was  subsequently 
affirmed  by  other  decisions  of  the  Supreme  Court  of  Canada     and  by  other 
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courts. 

Notwithstanding  that  the  practice  of  curial  deference  furthers  the 
expeditious,  simple,  and  inexpensive  method  of  resolving  disputes  for  which 
administrative  tribunals  are  designed,  the  courts  have  more  recently  decided  to 
take  back  power  from  the  tribunals,  either  using  laws  enacted  by  a  legislature  or 
laws  created  by  the  courts  themselves.  Thus,  for  example,  the  courts  have  done 
the  following:  adopted  a  "mere  error"  test  instead  of  the  "patently  unreasonable" 
test,  holding  that  that  test  applied  to  a  tribunal's  interpretation  of  legislation 
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conferring  jurisdiction;     broadened  the  scope  of  the  jurisdictional  issue,  upon 
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Because  of  the  complexity  of  this  area,  and  the  fact  that  the  legal  trends  have  been  created  by 
the  Supreme  Court  of  Canada,  decisions  from  that  Court  are  primarily  considered  herein. 

[1979]  2  S.C.R.  227,  97  D.L.R.  (3d)  417  (subsequent  references  are  to  [1979]  2  S.C.R.). 

Ibid.,  at  233. 

Volvo  Canada  Ltd.  v.  U.A.W.,  Local  720,  [1980]  1  S.C.R.  178,  99  D.L.R.  (3d)  193 
Douglas  Aircraft  Co.  of  Canada  v.  McConnell,  [1980]  1  S.C.R.  245,  99  D.L.R.  (3d)  385 
I.B.T.C.W.  &  H.  of  A.,  Local  938  v.  Massicotte,  [1982]  1  S.C.R.  710,  134  D.L.R.  (3d)  385 
A.U.P.E.  Branch  63  v.  Olds  College  Board  of  Governors,  [1982]  1  S.C.R.  923,  136  D.L.R. 
(3d)  1;  and  St.  Luc  Hospital  v.  Lafrance,  [1982]  1  S.C.R.  974,  136  D.L.R.  (3d)  577. 

See,  in  particular,  Re  O.P.S.E.U.  and  Fore r  (1985),  52  O.R.  (2d)  705,  23  D.L.R.  (4th)  97 
(C.A.),  and  Dayco  (Canada)  Ltd.  v.  CAW-Canada  (1990),  74  O.R.  (2d)  648,  73  D.L.R. 
(4th)  718  (C.A.);  aff  d  infra,  note  53. 

Syndicat  des  employes  de  production  du  Quebec  et  de  I'Acadie  v.  Canada  Labour  Relations 
Board,  [1984]  2  S.C.R.  412,  14  D.L.R.  (4th)  457. 
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which  the  tribunal  has  to  be  correct;  expanded  the  scope  of  what  can  be  patently 
unreasonable  by  requiring  that  the  whole  of  the  tribunal's  decision,  rather  than 
merely  its  interpretation  of  the  constitutive  statute,  conform  to  this  test;54  limited 
the  effect  of  a  privative  clause;  and  restricted  the  notion  as  to  what  constitutes  a 
specialized  tribunal.  This  withdrawal  from  the  idea  of  curial  deference  is  driven 
and  supported  by  Dicey' s  view  of  administrative  tribunals— that  decisions  made 
by  administrative  tribunals,  unlike  those  made  by  the  courts,  are  not  within  the 
rule  of  law.  To  subject  them  to  the  rule  of  law,  therefore,  the  courts  have 
considered  it  necessary  to  intervene. 

How  then  does  this  review  of  the  case  law  inform  our  task?  First,  by 
accepting  the  idea  of  curial  deference,  the  courts  have  recognized  that 
administrative  tribunals  should  be  swift,  inexpensive,  and  specialized  dispute 
resolvers.  To  this  extent,  therefore,  the  judges  have  confirmed  the  "post-Dicean" 
view  of  such  entities.  As  has  been  seen,  however,  the  courts  are  not  willing  to 
permit  administrative  tribunals  to  operate  without  supervision.  Second,  this  desire 
to  ensure  that  administrative  tribunals  conform  to  existing  standards  of  judicial 
review  shows  that  the  courts  are  desirous  of  maintaining  a  minimum  level  of 
legal  control  over  administrative  decisions.  This  second  point  shows  that  Dicey 's 
view  of  the  rule  of  law  encircles,  and  thus  forms  an  intrinsic  element  of, 
administrative  tribunals.  It  must  be  concluded,  therefore,  that  administrative 
tribunals  can  only  be  discussed  in  terms  of  this  duality  of  Dicean  and  post-Dicean 
theories. 

In  recommending  legislative  changes,  the  Commission  is  conscious  of  the 
fact  that  any  change  in  an  administrative  tribunal  may  shift  this 
legal/administrative  balance.  If  Dicean  theories  influence  too  much  the 
recommendations  in  this  report,  the  practical  effect  may  be  to  render  the  entire 
process  of  administrative  tribunals  intimidating,  expensive,  lengthy,  and 
cumbersome  to  consumers  who,  understandably,  expect  a  more  responsive 
model.  However,  the  emphasis  cannot  be  solely  on  post-Dicean  theories.  While 
informal,  flexible  procedures  in  theory  should  avoid  or  reduce  the  expense  and 
delay  generally  associated  with  the  judicial  process  and,  therefore,  increase  the 


53 


54 

55 
56 


U.E.S.,  Local  298  v.  Bibeault,  [1988]  2  S.C.R.  1048,  95  N.R.  161;  Canada  (Attorney 
General)  v.  P.S.A.C,  [1991]  1  S.C.R.  614,  80  D.L.R.  (4th)  520;  Canada  (Attorney 
General)  v.  P.S.A.C,  [1993]  1  S.C.R.  941,  101  D.L.R.  (4th)  673;  and  Dayco  (Canada)  Ltd. 
v.  CAW-Canada,  [1993]  2  S.C.R.  230,  102  D.L.R.  (4th)  609  (subsequent  references  are  to 
[1993]  2  S.C.R.). 

National  Corn  Growers  Assn.  v.  Canada  (Import  Tribunal),  supra,  note  7.  See,  also,  W.W. 
Lester  (1978)  Ltd.  v.  U.A.,  Local  740,  [1990]  3  S.C.R.  644,  76  D.L.R.  (4th)  389. 

Dayco  (Canada)  Ltd.  v.  CAW-Canada  (S.C.C.),  supra,  note  53,  at  252  et  seq. 

Canada  (Attorney  General)  v.  Mossop,  [1993]  1  S.C.R.  554,  100  D.L.R.  (4th)  658. 


13 


accessibility  of  workplace  tribunals,  in  practice  that  may  not  be  the  case.  For 
example,  in  an  informal  system  the  parties  may  not  know  the  case  against  them 
until  the  day  of  the  hearing.  In  such  cases,  that  ignorance  may  translate  into 
delays  and  added  litigation  expense.  The  people  that  usually  benefit  from  such 
situations  are  those  with  the  financial  backing  to  afford  delays  and  increased 
expense. 

Certain  of  the  recommendations  contained  in  this  report  may,  if  they  are 
implemented  by  the  Legislature,  formalize  procedures.  The  intent  behind  these 
recommendations  is  to  speed  up  the  process  by  ensuring  that  the  parties  can  come 
to  the  tribunal  as  equals,  with  a  fair  knowledge  of  their  case  and  of  the  one 
against  them.  Despite  these  intentions  there  may  be  other  side  effects  to  these 
recommendations.  To  be  able  to  judge  the  worth  of  these  recommendations,  in 
light  of  any  forseeable  side  effects,  it  is  necessary  to  have  a  method  of  ensuring 
that  the  fundamental  purpose  for  which  tribunals  exist  will  not  be  destroyed.  In 
the  Commission's  view,  this  can  be  done  by  discussing  each  of  the 
recommendations  within  the  context  of  one  overriding  principle— accessibility. 

Accessibility  is  the  underlying  rationale  for  both  the  "Dicean"  and  "post- 
Dicean"— the  legal  and  administrative— aspects  of  administrative  tribunals.  To  be 
accessible,  therefore,  administrative  tribunals  must  provide  a  service  that  attracts 
those  who  wish  to  avail  themselves  of  its  jurisdiction.  Since  the  time  and  expense 
required  to  resolve  a  dispute  may  inhibit  parties— either  unions,  employees,  or 
employers  without  the  resources  to  finance  a  lengthy  dispute— who  are  seeking 
the  assistance  of  a  workplace  regime,  disputes  must  be  resolved  quickly  and 
inexpensively.  Moreover,  because  many  disputes  that  occur  in  the  workplace  are 
very  complicated,  the  resolution  of  workplace  disputes  by  those  who  are  experts 
in  such  areas  is  a  function  of  accessibility.  Similarly,  since  no-one  wants  to  have 
a  dispute  resolved  in  an  arbitrary  manner,  administrative  tribunals  must  have 
some  of  the  characteristics  of  courts. 

Although  accessibility  is  a  factor  in  all  aspects  of  the  relationship  between  a 
tribunal  and  the  parties  that  come  before  it,  this  report  is  concerned  with 
structural  and  procedural  barriers.  Using  the  concept  of  accessibility,  therefore, 
the  Commission  will  seek  to  determine  whether  the  present  system  needs  reform 
in  any  particular  and,  in  making  recommendations  for  reform,  whether  those 
recommendations  will  prevent  tribunals  from  being  a  useful  method  of  resolving 
workplace  disputes  or  whether  they  will  make  them  more  attractive  for  this 
purpose. 


CHAPTER  2 


TRIBUNALS  AND  INDIVIDUALS 
RESPONSIBLE  FOR  WORKPLACE 
ADJUDICATION 


1.      INTRODUCTION 

Tribunals  involved  in  the  adjudication  of  workplace  disputes  have  evolved 
through  a  period  of  three  stages.  The  first  was  the  result  of  legislation 
recognizing  collective  bargaining.  This  immeasurably  improved  the  position  of 
many  employees,  for  whom  the  common  law  offered  virtually  no  protection.  The 
constitutive  rules  of  collective  bargaining  are  mostly  found  in  the  Labour 
Relations  Act,1  and  are  enforced  largely  by  the  Labour  Relations  Board. 

The  next  stage  in  this  evolution  was  legislation  that  sought  to  assure  fair 
substantive  terms  and  conditions  of  employment  for  individual  employees.  Within 
this  category  are  the  Employment  Standards  Act  and  the  Occupational  Health 
and  Safety  Act,3  as  well  as  those  provisions  of  the  Human  Rights  Code  that 
forbid  discrimination  against  individual  employees  on  various  grounds. 
Adjudication  under  these  statutes  is  carried  out  by  a  variety  of  tribunals- 
employment  standards  referees,  human  rights  boards  of  inquiry,  occupational 
health  and  safety  adjudicators,  and,  to  a  limited  extent,  the  Labour  Relations 
Board. 


R.S.O.  1990,  c.  L.2. 
R.S.O.  1990,  c.  E.14. 


R.S.O.  1990,  c.  0.1. 
R.S.O.  1990,  c.  H.19. 
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More  recently,  we  have  seen  legislation  intended  to  achieve  broader 
normative  objectives.  The  Pay  Equity  Act,  the  Employment  Equity  Act,  1993, 6 
and  the  affirmative  action  provisions  of  the  Human  Rights  Code  aim  to  counteract 
systemic  discrimination  against  particular  disadvantaged  groups.  The  legislation 
is  enforced  by  the  Pay  Equity  Hearings  Tribunal,  the  human  rights  boards  of 
inquiry,  and  the  Employment  Equity  Tribunal  respectively. 

In  order  to  ascertain  how  each  of  these  workplace  regimes  provides  its 
service  in  resolving  workplace  disputes,  both  independently  and  as  part  of  a 
larger  scheme  to  resolve  disputes  in  the  workplace,  it  is  necessary  to  describe  its 
jurisdiction  and  the  procedures  under  which  it  operates.  In  addition,  the 
underlying  philosophy  behind  each  regime  will  be  discussed  as  part  of  our 
analysis  to  determine  how  well  the  various  regimes  work  together. 

The  Commission  wishes  to  emphasize  the  fact  that  important  decisions 
affecting  the  workplace  are  made  not  only  by  specially  constituted  independent 
tribunals,  the  members  of  which  are  appointed  by  Order  in  Council  of  the 
Lieutenant  Governor  in  Council  (the  Cabinet),  but  also  by  individuals  who  are 
civil  servants  employed  by  a  ministry.  Moreover,  while  some  individual 
adjudicators  need  not  conduct  formal  hearings,  others  are  required  to  do  so  by 
the  same  legislation  that  applies  to  tribunals. 


2.      LABOUR  RELA TIONS  ACT 

(a)    History 

Employment  relationships  before  1943  were  controlled  largely  by  the 
common  law,  although  certain  reforms  had  been  legislatively  implemented  in 
Canada  before  the  First  World  War.  Under  this  system,  the  terms  of  employment 
contracts  and  their  enforcement  were  left  to  the  private  abilities  of  the  employer 
and  employees.  In  many  such  cases  the  bargaining  power  of  the  employer  was 
such  that  employees  were  only  able  to  extract  minimal  wages  and  working 
conditions.  Any  attempt  by  workers  to  improve  their  lot  by  organizing  and 
bargaining  collectively  was  met  with  claims  of  civil  conspiracy  and  restraint  of 
trade.   Notwithstanding  that  the  thrust  of  these  laws  was  to  limit  industrial  action, 


R.S.O.  1990,  c.  P. 7. 
S.O.  1993,  c.  35. 

7 

See,  generally,  G.W.  Adams,  Canadian  Labour  Law,  2nd  ed.  (Aurora,  Ont.:  Canada  Law 

Book,    looseleaf),    11.110,    at    1-7,    and    11.170,    at    1-11    to    1-12,    and    J.    Sack    and 

CM.  Mitchell,  Ontario  Labour  Relations  Board  Law  and  Practice  (Toronto:  Butterworths, 

1985),  §1:1000,  at  1-3. 
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in  the  decade  before  the  war  the  province  of  Ontario  experienced  prolonged 
industrial  strife  and  unrest. 

In  1943,  a  Select  Committee  of  the  Legislature  recommended  the 
establishment  of  compulsory  collective  bargaining.  This  recommendation  was 
soon  implemented  in  The  Collective  Bargaining  Act,  1943.  The  Act  entrusted  the 
responsibility  for  administration  to  the  Labour  Court  of  Ontario,  which  was 
established  as  a  new  branch  of  the  High  Court  of  Justice.  Its  jurisdiction 
included  certifying  bargaining  agents,  interpreting  collective  agreements,  and 
directing  an  employer  to  bargain  collectively  with  the  representatives  of  a 
collective  bargaining  agent.  In  addition,  the  doctrine  of  civil  conspiracy  was 
largely  repealed  and  trade  union  objects  in  restraint  of  trade  were  declared  not  to 

12 

be  unlawful. 

The  Labour  Court  created  by  this  Act  "was  intended  to  be  a  specialized 
tribunal  with  exclusive  jurisdiction  over  the  statute  in  order  to  develop  an 
'industrial  jurisprudence'  free  from  the  limitations  formerly  imposed  by  the 
common  law".1  However,  shortly  after  it  was  instituted,  the  Labour  Court  was 
abolished  and  replaced  by  the  Ontario  Labour  Relations  Board.  There  were  two 
main  reasons  for  this  change.  The  first  relates  to  the  provincial  government 
agreeing  that  the  federal  government  should  be  permitted  to  assume  jurisdiction 
over  collective  bargaining.   This  involved  the  application  in  Ontario  of  the 


10 

n 

12 
13 
14 


Ontario,  "Collective  Bargaining!;]  Report  and  Proceedings  of  the  Select  Committee  of  the 
Legislative  Assembly  Appointed  to  Inquiry  into  Collective  Bargaining  between  Employers 
and  Employees",  in  Journals  of  the  Legislative  Assembly,  1943  (20th  Leg.  8th  Sess.), 
Vol.  LXXVII,  App.  2,  at  376-81. 

S.O.  1943,  c.  4.  Like  the  present  Labour  Relations  Act,  supra,  note  1,  the  Act  did  not  apply 
to  all  employees  in  Ontario.  Among  the  exclusions  were  "the  industry  of  farming... [and] 
members  of  any  police  force"  (s.  24). 

While  its  powers  were  set  out  in  The  Collective  Bargaining  Act,  1943,  supra,  note  9,  the 
Labour  Court  was  created  by  The  Judicature  Amendment  Act,  1943,  S.O.  1943,  c.  11. 

For  a  study  of  the  Labour  Court,  see  J. A.  Willes,  The  Ontario  Labour  Court,  1943-1944, 
Research  and  Current  Issues  Series,  No.  37  (Kingston,  Ont:  Industrial  Relations  Centre, 
Queen's  University,  1979),  at  66-67. 

The  Collective  Bargaining  Act ,  1943,  supra,  note  9,  s.  2. 

Adams,  supra,  note  7,  11.170,  at  1-12. 

The  Labour  Relations  Board  Act,  1944,  S.O.  1944,  c.  29. 
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Wartime  Labour  Relations  Regulations  made  under  the  authority  of  the  War 
Measures  Act.  In  effect,  the  new  Ontario  Labour  Relations  Board  was  a 
provincial  branch  of  the  Wartime  Labour  Relations  Board. 

More  significant,  however,  is  the  second  explanation  for  replacement  of  the 
Labour  Court  with  the  Board:  representatives  of  organized  labour  were 
dissatisfied  with  the  Court's  administration  of  the  legislation.  The  focus  of  their 
criticisms  was  procedural.  The  Court  was  criticized  for  its  procedural  formality 
and  reliance  on  the  rules  of  evidence,  the  high  cost  of  legal  services  needed,  and 
the  lack  of  continuity  or  consistency  caused  by  the  rotation  of  judges.17  A 
particular  objection  was  the  judges'  position  that  only  lawyers  could  appear 
before  them  to  argue  cases,  and  that  union  members  could  participate  only  as 
witnesses,  without  being  permitted  to  present  their  cases  themselves.18  These 
criticisms  led  to  support  for  an  administrative  board,  expected  to  be  considerably 
less  formal  than  a  court. 

The  first  post-war  labour  relations  legislation  was  enacted  in  Ontario  in 
1948,  and  endorsed  following  the  federal  statute,  which  was  not  then  enacted. 
Since  1948,  the  Labour  Relations  Act  has  been  amended  many  times;  some  of 
these  amendments  have  been  very  significant.  One  of  the  most  important 
developments  in  Ontario  was,  in  effect,  placing  the  construction  industry  under 
its  own  separate  regime. 


16 
17 
18 
19 

20 
21 

22 


The  Wartime  Labbur  Relations  Regulations,  Order  in  Council  P.C.  1003,  constituted  a 
detailed  substantive  code  regulating  collective  bargaining,  and  influenced  labour  relations 
legislation  in  the  post-war  period. 

R.S.C.  1927,  c.  206. 

Willes,  supra,  note  1 1 ,  at  66. 

Ibid.,  at  66,  and  Adams,  supra,  note  7,  f  1.180,  at  1-12. 

The  Labour  Relations  Act,  1948,  S.O.  1948,  c.  51.  The  Act  empowered  the  Lieutenant 
Governor  in  Council  to  make  regulations  identical  to  the  federal  statute.  Three  Orders  in 
Council  achieved  this.  See  Adams,  supra,  note  7,  12.1710,  at  2-54. 

The  Industrial  Relations  and  Disputes  Investigation  Act,  S.C.  1948,  c.  54. 

For  an  account  of  the  evolution  of  the  Labour  Relations  Act,  see  Adams,  supra  note  7, 
112.1710-2.1916,  at  2-54  to  2-64. 

The  construction  industry  was  first  given  separate  treatment  in  The  Labour  Relations 
Amendment  Act,  1961-62,  S.O.  1961-62,  c.  68.  This  Act  implemented  recommendations 
made  in  the  Report  of  the  Royal  Commission  on  Labour-Management  Relations  in  the 
Construction  Industry  (1962)  (Goldenberg  Commission).  Subsequent  amendments  are 
discussed  briefly  in  Adams,  supra,  note  7,  12.1750,  at  2-56  to  2-87. 
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(b)    Jurisdiction 

According  to  its  preamble,  the  Ontario  Labour  Relations  Act  seeks  to 
"further  harmonious  relations  between  employers  and  employees  by  encouraging 
the  practice  and  procedure  of  collective  bargaining  between  employers  and  trade 
unions  as  the  freely  designated  representatives  of  employees".  To  that  end,  the 
Act  sets  up  a  detailed  scheme  of  rules  for  the  establishment  and  conduct  of 
collective  bargaining,  including  the  regulation  of  strikes  and  lockouts,  which  are 
a  part  of  the  collective  bargaining  process. 

At  present,  the  Ontario  Labour  Relations  Board  makes  a  variety  of 
determinations  under  the  Labour  Relations  Act  and  other  legislation.  In  recent 
years,  the  Board  has  received  over  3,000  applications  a  year  for  orders  or  other 
remedies  under  the  Labour  Relations  Act.  A  large  majority  fall  into  three 
categories:  certification  applications;  unfair  labour  practice  applications;  and 
applications  for  the  arbitration  of  grievances  in  the  construction  industry. 

Over  one-third  of  the  Board's  caseload  relates  more  or  less  directly  to  the 
certification  or  decertification  of  a  union  as  a  bargaining  agents  for  the  employees 
of  a  particular  employer.  This  includes  applications  by  unions  for  certification  as 
bargaining  agents,  and  applications  by  employers  or  employees  for  termination 
of  union  bargaining  rights.  It  also  includes  applications  for  declarations  of 
successor  employer,  common  employer,  or  successor  union  status.27  Most  of 
these  applications  seek  to  preserve  bargaining  rights  or  bargaining  structures 
where  the  identity  of  the  employer  changes. 

Approximately  one-quarter  of  the  applications  to  the  Labour  Relations 
Board  relate  to  what  are  usually  called  unfair  labour  practices— contraventions  of 

28 

the  Act  by  employers,  unions,  or  employees.      Most  unfair  labour  practice 


23 
24 

25 

26 

27 
28 


Supra,  note  1. 

In  1989-90,  the  figure  was  3,287:  see  Ontario  Labour  Relations  Board,  Annual  Report, 
1989-90,  Table  1,  at  52  (hereinafter  referred  to  as  "OLRB  Annual  Report"). 

In  1989-90,  910  applications  were  made,  which  number  represents  a  slight  decrease  from 
earlier  years:  ibid.,  Table  2,  at  54. 

In  1989-90,  167  applications  were  made:  ibid.,  Table  1,  at  52. 

In  1989-90,  214  such  applications  were  made:  ibid. 

Labour  Relations  Act,  supra,  note  1,  ss.  65-83,  as  am.  by  S.O.  1992,  c.  21,  ss.  32-35.  In 
1989-90,  817  of  these  applications  were  made:  OLRB  Annual  Report,  supra,  note  24, 
Table  1,  at  52. 
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applications  involve  allegations  by  employees  or  unions  that  employers  have  used 
illegal  tactics  in  resisting  unionization  or  union  activity,   or  have  failed  to 

29 

"bargain  in  good  faith".     A  smaller  proportion  involve  employee  complaints  that 

30 

unions  have  breached  their  duty  to  represent  employees  fairly,  and  a  few  allege 
illegal  organizing  or  bargaining  practices  on  the  part  of  unions.  The  Board  lists  a 
separate  category  of  complaints  dealing  with  requests  for  relief  against  allegedly 
illegal  strikes  or  lockouts.  In  addition,  the  Labour  Relations  Act  specifies  that  a 
breach  of  its  provisions  is  a  provincial  offence,31  and  that  a  prosecution  for  such 
an  offence  may  be  brought  with  the  consent  of  the  Labour  Relations  Board.  2 

In  recent  years,  construction  industry  grievances,  that  is  disputes  arising 
between  the  parties  while  a  collective  agreement  is  in  force,  have  accounted  for 
about  one-quarter  of  all  applications  to  the  Board.  The  jurisdiction  that  the 
Board  has  over  construction  industry  grievances  is  an  unusual  one;  usually  when 
a  union  and  an  employer  sign  a  collective  agreement,  the  Board  fades  out  of  the 
picture  during  the  lifetime  of  the  agreement.  However,  because  of  certain 
characteristics  of  the  construction  industry,  the  Labour  Relations  Act  provides 
that  grievances  in  that  industry  are  to  be  adjudicated  by  the  Labour  Relations 
Board,  rather  than  through  the  grievance  arbitration  process. 

Before  the  enactment  of  labour  relations  statutes  during  and  shortly  after  the 
Second  World  War,  Canadian  courts  treated  collective  agreements  between 
unions  and  employers  as  being  of  questionable  legal  status,  and  generally  refused 
to  enforce  them.  A  union  that  wanted  to  enforce  a  collective  agreement  against 
a  reluctant  employer  thus  had  no  way  to  do  so,  except  to  use  the  strike  weapon. 
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Ibid. 

s.  15. 
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Ibid. 

s.  69. 
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s.  98. 
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Ibid.,  s.  103.  Only  five  applications  for  consent  to  prosecute  were  made  to  the  Ontario 
Labour  Relations  Board  in  1989-90,  and  only  thirty-seven  from  1985  to  1990:  OLRB  Annual 
Report,  supra,  note  24,  Table  2,  at  54. 

In  1989-90,  the  number  of  construction  grievances  reached  881,  which  was  somewhat  more 
than  one-quarter  of  the  total:  ibid.,  Table  1,  at  53. 

The  only  significant  exception  involves  questions  of  employee  status,  where  the  Labour 
Relations  Act,  supra,  note  1,  gives  access  to  a  Labour  Relations  Board  determination  even 
during  the  term  of  a  collective  agreement.  There  were  fifty-five  such  applications  in 
1989-90,  many  of  them  made  while  no  agreement  was  in  force:  OLRB  Annual  Report, 
supra,  note  24,  Table  1,  at  53. 

Labour  Relations  Act ,  supra,  note  1,  s.  126,  as  am.  by  S.O.  1992,  c.  21,  s.  53. 

Adams,  supra,  note  7,  11  1.160-1.230,  at  1-11  to  1-15. 
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To  remedy  that  unsatisfactory  situation,  what  is  now  section  45  was  added  to  the 
Ontario  Labour  Relations  Act  to  require,  like  other  Canadian  labour  relations 
statutes,  that  every  collective  agreement  establish  an  arbitration  process  for  the 
adjudication  of  grievances  concerning  the  interpretation  or  application  of  the 
agreement.  7  The  Act  supports  that  requirement  with  an  absolute  prohibition 

38 

against  strikes  or  lockouts  during  the  lifetime  of  a  collective  agreement.  In 
addition,  the  courts  treat  labour  relations  legislation  as  implicitly  prohibiting  an 
individual  employee  from  bringing  a  court  action  to  enforce  obligations  owed  to 
him  or  her  by  the  employer  under  a  collective  agreement.  As  a  result, 
grievance  arbitration  is  the  most  important  and  most  frequently  used  form  of 
adjudication  in  the  case  of  unionized  relationships. 

The  Labour  Relations  Act  gives  the  arbitral  forum  a  sort  of  statutory 
monopoly  on  the  adjudication  of  union/employer  and  employee/employer 
disputes  while  a  collective  agreement  is  in  force.  That  monopoly,  as  will  be  seen, 
is  being  undermined  or  at  least  challenged  by  the  increasing  impact  on  the 
employment  relationship  of  substantive  employment  rights  and  equality  rights 
statutes— statutes  which  have  their  own  adjudicative  processes. 

The  remaining  seven  or  eight  percent  of  the  Ontario  Labour  Relations 
Board's  caseload  consists  of  a  variety  of  matters,  including  the  following: 

•  applications  by  workers  under  the  Occupational  Health  and  Safety 
Act,  alleging  that  their  employers  have  discharged  or  disciplined 
them  for  refusing  to  do  work  which  they  have  reason  to  think  is 
unsafe; 
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See  Labour  Relation's  Act,  S.O.  1950,  c.  34,  s.  32.  Section  45(1)  of  the  present  Labour 
Relations  Act,  supra,  note  1,  provides  as  follows: 

45.— (1)  Every  collective  agreement  shall  provide  for  the  final  and  binding  settlement  by 
arbitration,  without  stoppage  of  work,  of  all  differences  between  the  parties  arising  from 
the  interpretation,  application,  administration  or  alleged  violation  of  the  agreement, 
including  any  question  as  to  whether  a  matter  is  arbitrable. 

Moreover,  if  a  collective  agreement  does  not  contain  the  provision  referred  to  in  s.  45(1), 
s.  45(2),  as  am.  by  S.O.  1992,  c.  21,  s.  23(1),  deems  the  collective  agreement  to  contain  the 
provision  set  out  in  that  subsection. 

Ibid.,  s.  43. 

General  Motors  of  Canada  Ltd.  v.  Brunet,  [1977]  2  S.C.R.  537,  at  542,  551-52, 
13N.R.  233,  at  237,  248-49. 

Supra,  note  3. 

In  1989-90,  sixty-three  applications,  or  about  two  percent  of  the  Labour  Relations  Board 
caseload,   were  of  this  type:    OLRB   Annual   Report,   supra,    note   24,   Table    1,   at   53. 
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•  applications  under  a  rather  similar  provision  in  the  Environmental 
Protection  Act,  which  allows  the  Board  to  grant  redress  to 
employees  against  employer  reprisals  for  complying  with  certain 
provincial  or  federal  environment  protection  statutes  or  for  seeking  or 
cooperating  in  the  enforcement  of  any  of  those  statutes;4  and 

•  applications  to  resolve  inter-union  jurisdictional  disputes,  where  two 
unions  or  two  categories  of  employees  both  claim  the  right  to  do 
certain  work,  and  one  or  both  of  those  unions  has  tried  to  compel  the 
employer  to  assign  the  work  to  it  rather  than  to  its  competitor.44 

(c)    Administration 

Because  of  the  diverse  nature  of  those  disputes  within  its  jurisdiction,  the 
Labour  Relations  Act  must  employ  a  variety  of  procedures.  However,  the  main 
thrust  of  the  Act,  and  indeed  the  jurisprudence  that  the  Board  developed  under 
the  Act,  is  to  facilitate  agreements  amongst  unions,  workers,  and  employers. 
Accordingly,  unlike  certain  of  the  other  regimes  considered  in  this  report,  the 
Labour  Relations  Board  does  not  actively  search  out  contraventions  of  the  Act, 
but  only  reacts  to  matters  that  have  been  raised  by  employees  or  employers. 

The  Act  assigns  most  of  the  responsibility  for  its  administration  to  the 
Labour  Relations  Board.  The  Board  is  a  tripartite  tribunal,  which  usually  sits  in 
panels  of  three  members— one  neutral  chair,  one  member  representing 
employers,  and  one  member  representing  labour.  By  the  standards  of  Canadian 
administrative  tribunals,  it  is  very  large.  It  consists  of  about  twenty  members, 
including  the  chair  and  alternate  chair,  most  of  whom  serve  full-time,  and  about 
forty  representatives  of  employers  and  labour,  some  of  whom  serve  part-time. 


Unorganized  workers  have  no  choice  other  than  the  Board  for  the  adjudication  of  such 
complaints,  while  the  Occupational  Health  and  Safety  Act,  supra,  note  3,  s.  50(2),  gives 
organized  employees  the  choice  of  using  grievance  arbitration. 
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R.S.O.  1990,  c.  E.19,  s.  174. 

This  provision  was  invoked  only  once  in  1989-90:  OLRB  Annual  Report,  supra,  note  24, 
Table  1,  at  53. 

Jurisdictional  disputes  accounted  for  twenty-seven  applications  to  the  Labour  Relations  Board 
in  1989-90,  or  about  one  percent  of  the  total.  These  disputes  generally  occur  in  the 
construction  industry:  ibid..  Table  1,  at  52. 
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(i)        Certification  Applications 

A  trade  union  may  apply  for  certification  as  bargaining  agent  of  employees 
in  a  unit  that  it  claims  to  be  appropriate  for  collective  bargaining,  as  long  as  no 
trade  union  has  already  been  certified  in  the  unit  and  as  long  as  the  employees  in 
the  unit  are  not  bound  by  a  collective  agreement.  Once  an  application  and  a 
response47  have  been  made,  the  parties  must  deliver  copies  of  all  documents  upon 
which  they  will  be  relying  to  the  Registrar  and  to  each  party.    When  the  case  is 

49 

ready  to  proceed,  the  Registrar  will  set  a  terminal  date  in  the  proceedmg. 

In  order  to  obtain  certification,  the  trade  union  must  show  that  it  has  the 
support  of  the  majority  of  members  in  the  bargaining  unit  and  that  the 
bargaining  unit  for  which  certification  is  sought  must  be  appropriate  for  collective 
bargaining.51  Both  of  these  matters  must  be  determined  by  the  Board,  although 
the  parties  are  often  requested  to  meet  with  a  labour  relations  officer.  If  by  this 
process  all  matters  in  dispute  can  be  resolved,  it  may  not  be  necessary  to  have  the 
parties  appear  before  the  Board.  However,  even  if  only  some  of  the  issues  are 
resolved,  such  matters  need  not  be  dealt  with  by  the  Board  in  its  hearing. 

In  order  to  determine  the  appropriate  bargaining  unit,  the  Board  must 
compare  the  description  in  the  union's  application  with  that  in  the  employer's 
reply.  This  involves  questions  of  geographical  area  and  questions  regarding  the 
inclusion  or  exclusion  of  certain  job  classifications.  If  an  agreement  cannot  be 
reached  between  the  parties,  the  Board  may  assign  a  labour  relations  officer  to 
assist  them  during  a  Board  recess.  If  the  dispute  cannot  be  resolved  in  this 
manner,  an  officer  is  appointed  to  inquire  into  the  matter  and  to  report  to  the 
Board.  In  any  event,  the  Board  reserves  the  right  to  make  the  final  decision 
regarding  the  description  of  the  appropriate  bargaining  unit. 
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Labour  Relations  Act,  supra,  note  1,  s.  5(1). 

Ontario  Labour  Relations  Board,  Rules  of  Procedure  (Toronto:  March  1994),  rr.   11,   12 
(hereinafter  referred  to  as  "1994  Rules  of  Procedure"). 

Ibid.,  rr.  13,  14. 

Ibid,  rr.  15,  26 

Ibid,  r.  28. 

Labour  Relations  Act,  supra,  note  1,  s.  8,  as  am.  by  S.O.  1992,  c.  21,  s.  8. 

Ibid.,  s.  6,  as  am.  by  S.O.  1992,  c.  21,  s.  7. 
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Although  the  applicant  must  prove  to  the  Board  that  it  has  the  requisite 
employee  support  at  the  date  of  the  application,  membership  evidence  must  be 
filed  not  later  than  the  application  filing  date.  If  more  than  fifty-five  percent  of 
the  employees  support  the  union  at  this  time,  then  certification  may  be  granted 
outright,  although  the  Board  has  the  power  to  order  a  vote.54  If  not  less  than 
forty-five  percent  and  not  more  than  fifty-five  percent  of  the  employees  are  union 
embers  at  this  date,  the  Board  shall  direct  that  a  representation  vote  be  taken 


55 


To  expedite  the  question  of  representation,  the  applicant  union  may  request 
that  a  representation  vote  be  taken  before  the  Board  conducts  a  certification 
hearing  with  respect  to  matters  in  dispute  between  the  parties.56  In  such  a  case, 
the  Board  appoints  a  pre-hearing  officer  to  inquire  into  the  voting  constituents. 
The  officer  meets  with  the  parties  shortly  after  the  terminal  date  to  check  the 
union's  records  of  membership  against  those  of  the  employer.  If,  on  the  basis  of 
the  officer's  report,  not  less  than  thirty-five  percent  of  the  employees  are 
members  of  the  applicant  union  at  the  time  of  the  application,  the  Board  may 
direct  a  vote. 


(ii)       Unfair  Labour  Practice  Applications 

The  way  the  Labour  Relations  Act  deals  with  unfair  labour  practices  is 
consistent  with  the  approach  the  Act  has  taken  elsewhere.  Accordingly,  rather 
than  merely  providing  a  mechanism  whereby  employers  and  by  employees  can  be 
punished  for  indulging  in  such  practices,  the  Act  seeks  to  maintain  a  working 
relationship  between  the  two  parties. 

The  Board  has  jurisdiction  to  deal  with  unfair  labour  practices  when  it 
receives  a  complaint  that  an  employer  or  employee  has  contravened  the 
provisions  of  the  Act  by  committing  an  "unfair  practice".  In  response,  the  Board 
may  authorize  a  labour  relations  officer  to  inquire  into  the  complaint  and 

58 

endeavour  to  effect  a  settlement  of  the  matter,     although  the  Board  may,  m  its 
discretion,  dispense  with  an  inquiry  by  an  officer  and  proceed  directly  to  a 


52      Ibid.,  s.  8(1). 

53 

1994  Rules  of  Procedure,  supra,  note  46,  r.  43. 

54 

Labour  Relations  Act,  supra,  note  1,  s.  7(3). 

55  Ibid.,  s.  7(2). 

56  Ibid.,  s.  9(1). 

57  Ibid.,  s.  9(2). 

58 

Ibid.,  s.  91(1),  (2),  as  am.  by  S.O.  1992,  c.  21,  s.  36. 
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hearing.  If  at  any  time  prior  to  the  hearing,  however,  the  Board  is  of  the  opinion 
that  there  is  no  prima  facie  case,  the  matter  may  be  removed  from  the  hearing 
schedule. 

Where  the  Board  has  authorized  a  labour  relations  officer  to  inquire  into  the 
complaint,  he  or  she  shall  report  the  results  to  the  Board.  If  received  by  the 
Board,  the  results  of  the  labour  relations  officer's  report  are  taken  to  a  division  of 
the  Board  which  acts  as  a  screening  panel.  If  the  screening  panel  decides  that  a 
case  for  the  remedy  requested  is  not  made  out  on  the  complaint,  the  complaint  is 
dismissed.  If  the  screening  panel  decides  that  there  is  some  merit  to  the 
complaint,  the  matter  is  heard  by  other  members  of  the  Board  other  than  those 
who  sat  on  the  screening  panel. 

When  the  labour  relations  officer  is  unable  to  effect  a  settlement,  or  when 
the  Board  has  decided  not  to  authorize  such  an  officer  and  has  itself  concluded 
that  the  Act  has  been  contravened,  the  Board  may  order  a  person  to  cease  doing 
the  act  complained  of,  to  rectify  the  act  complained  of,  or  to  reinstate  in 
employment  the  person  or  employee  concerned.  In  the  exercise  of  these 
remedial  powers,  the  Board  governs  itself  according  to  the  following  principles: 

1.  The  Board  provides  remedies  not  penalties.  The  primary  purpose  of  a 
remedy  is  not  punishment  or  deterrence. 

2.  Monetary  relief  is  designed  to  be  compensatory.  The  Board  will 
provide  in  appropriate  circumstances  broad  compensatory  relief 
including  interest,  damages  for  the  loss  of  opportunity  to  bargain  and 
reach  a  collective  agreement  due  to  an  employer's  bad  faith,  and  cease 
and  desist  orders  to  prohibit  future  violations  of  the  Act. 


59 

60 

61 

62 
63 
64 


1994  Rules  of  Procedure,  supra,  note  46,  s.  24. 

Labour  Relations  Act,  supra,  note  1,  s.  91(3).  Section  113(6),  as  am.  by  S.O.  1992,  c.  21, 
s.  46,  prohibits  a  labour  relations  officer  from  disclosing  information  furnished  except  to  the 
Board  or  as  authorized  by  the  Board. 

Sack  and  Mitchell,  supra,  note  7,  §8:118,  at  399,  n.  14,  report  that  "very  few  complaints  are 
forwarded  to  a  screening  panel". 

Ibid  ,  §8:118,  at  398-400. 

Labour  Relations  Act,  supra,  note  1,  s.  91(4). 

U.S.W.A.  and  Radio  Shack,  [1979]  O.L.R.B.  Rep.  Dec.  1220,  at  1194-124,  [1980]  1  Can. 
L.R.B.R.  99,  at  130-42,  affd  (sub  nom.  Re  Tandy  Electronics  Ltd.  and  U.S.W.A.)  (1980), 
30  O.R.  (2d)  29,  115  D.L.R.  (3d)  197  (Div.  Ct.). 
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3.      The  Board  does  not  have  the  power  to  impose  a  collective  agreement 
on  the  parties. 

In  addition  to  these  enforcement  mechanisms,  the  Labour  Relations  Act  also 
provides  that  "[e]very  person,  trade  union,  council  of  trade  unions  or  employers' 
organization  that  contravenes  any  provision  of  this  Act  or  of  any  decision, 
determination,  interim  order,  order,  direction,  declaration  or  ruling  made  under 
this  Act"  is  guilty  of  an  offence.  Although  it  appears  as  if  this  provision  seeks 
to  ensure  that  the  various  parties  will  comply  with  objective  standards  set  out  in 
the  Act,  in  fact  this  provision  is  consistent  with  the  philosophy  of  the  Act  that 
seeks  to  maintain  a  working  relationship  between  employers  and  employees. 
Accordingly,  although  a  breach  of  the  Act  constitutes  an  offence,  the  Act  also 
provides  that  no  prosecution  for  an  offence  under  this  Act  shall  be  instituted 
except  with  the  consent  in  writing  of  the  Board.  In  order  to  obtain  this  consent, 
the  party  must  convince  the  Board  that  the  conduct  cannot  be  adequately 
remedied  by  the  Board,  and  that  a  quasi-criminal  prosecution  is  consistent  with 
the  promotion  of  good  industrial  relations  or  would  generally  advance  the 

fn 

interests  of  collective  bargaining  in  the  province. 


(iii)      Applications  for  Arbitration  of  Grievances 

Grievance  arbitration  developed  largely  as  a  private  process  in  the  United 
States.  In  Canada,  however,  its  public  elements  are  much  stronger.  For  example, 
section  45  of  the  Labour  Relations  Act  gives  arbitrators  a  range  of  procedural 
powers  that,  in  many  ways,  are  similar  to  those  of  wholly  public  adjudicative 
tribunals.  Moreover,  in  addition  to  section  45  of  the  Act,  which,  as  noted  above, 
requires  every  collective  agreement  to  include  an  arbitration  provision,  section  46 
gives  every  party  to  a  collective  agreement  the  right,  in  any  particular  dispute,  to 
request  a  publicly  appointed  arbitrator  and  a  statutory  expedited  arbitration 
procedure.  The  statutory  procedure  contained  in  section  46  is  available  as  an 
alternative  to  the  private  appointment  of  an  arbitrator  or  arbitration  board. 


Labour  Relations  Act ,  supra  ,  note  1,  s.  98(1). 


66      Ibid.,  s.  103(1). 

C.W.O.C.  and  A.A.S.  Telecommunications  Ltd  .,  [1976]  O.L.R.B.  Rep.  Dec.  751. 
The  Labour  Relations  Act,  supra,  note  1,  s.  46(1)  provides: 

46.— (1)  Despite  the  arbitration  provision  in  a  collective  agreement  or  deemed  to  be 
included  in  a  collective  agreement  under  section  45  a  party  to  a  collective  agreement  may 
request  the  Minister  to  refer  to  a  single  arbitrator,  to  be  appointed  by  the  Minister,  any 
difference  between  the  parties  to  the  collective  agreement  arising  from  the  interpretation, 
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Nevertheless,  some  important  aspects  of  the  arbitration  process  remain 
private,  especially  the  section  45  process,  under  which  the  parties  to  a  collective 
agreement  can  choose  the  arbitrator  themselves  and  are  free  to  design  most  of  the 
procedural  features  of  the  arbitration  in  order  to  meet  their  own  circumstances. 
Regardless  of  whether  the  parties  use  the  section  45  process  or  the  more  public 
section  46  alternative,  they  must  pay  the  arbitrator's  fees  and  other  hearing  costs 
themselves.69  Moreover,  the  document  that  the  arbitration  tribunal  is  interpreting 
and  applying  is  the  collective  agreement,  which  is  largely  a  private  document. 

The  Ministry  of  Labour's  Office  of  Arbitration,  which  chooses  the 
arbitrators  in  section  46  cases,  maintains  a  list  of  approved  arbitrators  and 
operates  a  training  program  for  new  arbitrators.  Section  46  appointments  are 
often  used  as  a  way  of  giving  newly  approved  arbitrators  a  chance  to  become 
known  to  labour  relations  practitioners. 

If  the  parties  use  the  section  45  process,  they  are  free  to  choose  between  a 
single  arbitrator  and  a  tripartite  board  consisting  of  a  nominee  of  each  side  and  a 
neutral  chair  chosen  by  the  nominees  or  named  in  the  collective  agreement. 

Under  most  collective  agreements,  and  almost  all  private  sector 
agreements,  an  employee  has  the  right  to  initiate  a  grievance  herself,  but  the 
decision  whether  to  carry  the  grievance  on  to  arbitration  is  explicitly  placed  in  the 
hands  of  the  union.  The  union  is  under  a  statutory  duty  of  fair  representation, 

70 

enforced  by  the  Labour  Relations  Board. 

An  important  and  relatively  recent  development  in  grievance  arbitration  in 
Ontario  has  been  the  growing  use  of  Ministry  of  Labour  officers  as  grievance 
mediators.  The  Office  of  Arbitration  routinely  assigns  an  officer  to  try  to  help  the 


application,  administration  or  alleged  violation  of  the  agreement,  including  any  question  as 
to  whether  a  matter  is  arbitrable. 

69 

Ibid  ,  ss.  45(5),  46(9).  The  Labour  Relations  Board  does  virtually  all  grievance  arbitration  in 

the  construction  industry.  It  charges  the  parties  $300  for  a  case  that  takes  one  hearing  day  or 

less— a  small  fraction  of  a  regular  arbitrator's  fee. 
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The  Labour  Relations  Act,  ibid.,  s.  69,  provides  as  follows: 

69.  A  trade  union  or  council  of  trade  unions,  so  long  as  it  continues  to  be  entitled  to 
represent  employees  in  a  bargaining  unit,  shall  not  act  in  a  manner  that  is  arbitrary, 
discriminatory  or  in  bad  faith  in  the  representation  of  any  of  the  employees  in  the  unit, 
whether  or  not  members  of  the  trade  union  or  of  any  constituent  union  of  the  council  of 
trade  unions,  as  the  case  may  be. 
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parties   work  out   a   settlement   of  every   grievance   for   which   a   section  46 
application  is  filed,  and  the  settlement  rate  has  been  high.71 

3.      EMPLOYMENT  STANDARDS  ACT 

(a)    History 

Before  the  enactment  of  employment  standards  legislation,  the 
employer/employee  relationship  was  governed  by  the  rules  of  the  common  law.72 
In  particular,  because  of  the  freedom  of  contract,  this  meant  that  the  parties  were 
entitled  to  enter  into  any  contractual  terms  they  wished  as  long  as  they  were  not 
illegal  or  otherwise  against  public  policy.  As  a  matter  of  practice,  however,  this 
meant  that  the  employer  could  rely  upon  the  forces  of  supply  and  demand  to 
force  employees  to  agree  to  work  long  hours  at  low  pay  and  often  in  deplorable 
circumstances. 

Limitations  upon  freedom  of  contract  in  this  province  were  first  enacted  for 
the  "safety,  health  and  well-being  of  operatives  employed  in  and  about  factories 
and  like  places"  in  the  province.  Although  it  only  applied  to  the  manufacturing 
industry,  the  legislation  established  the  minimum  age  for  employment  for  both 
males  and  females  and  set  the  maximum  amount  of  hours  of  work  that  employees 
could  work.  Subsequent  enactments  extended  the  protection  of  this  first  Act,  to 
extend  the  minimum  age  for  employment  and  to  reduce  the  maximum  amount  of 
work  hours  per  week  and  to  provide  for  even  greater  protection  in  other  areas. 


71 


72 


73 
74 


See  Sack  and  Mitchell,  supra,  note  7,  §1:2100,  at  4,  where  it  is  reported  that  "88  per  cent  of 
all  matters  referred  to  the  field  staff  are  in  fact  settled". 

In  the  United  States,  the  right  to  make  a  contract  in  relation  to  employment  was  considered 
to  be  protected  by  the  Constitution  so  that  at  one  time  it  was  impossible  for  the  legislatures  to 
limit  the  amount  of  hours  that  a  person  could  work  or  minimum  wage.  See  Lochner  v.  New 
York,  198  U.S.  45  (1905). 

An  Act  for  the  Protection  of  Persons  employed  in  Factories,  47  Vict.,  c.  39  (Ont.). 

In  1920  Ontario  first  provided  for  minimum  wage  through  its  enactment  of  The  Minimum 
Wage  Act,  S.O.  1920,  c.  87;  in  The  Minimum  Wage  Act,  1937,  S.O.  1937,  c.  43,  that  was 
extended  to  provide  a  minimum  hourly  rate  for  overtime;  in  1944  by  The  Hours  of  Work  and 
Vacations  with  Pay  Act,  1944,  S.O.  1944,  c.  26,  the  Legislature  first  gave  employees  a  paid 
holiday;  in  The  Female  Employees  Fair  Remuneration  Act,  1951,  S.O.  1951,  c.  26,  the 
Ontario  Legislature  first  required  some  employers  to  remunerate  female  workers  at  the  same 
rate  as  their  male  counterparts  for  the  same  work;  in  The  Employment  Standards  Act,  1968, 
S.O.  1968,  c.  35,  a  premium  rate  of  pay  for  hours  worked  on  a  holiday  was  first  provided; 
in  the  Women's  Equal  Employment  Opportunity  Act,  1970,  S.O.  1970,  c.  33,  pregnancy 
leave  was  first  provided;  in  The  Employment  Standards  Amendment  Act,  1970,  S.O.  1970, 
c.  45,  employees  were  first  given  the  right  to  a  statutory  notice  period  of  termination  or  pay 
in  lieu  thereof;  in  The  Employment  Standards  Act,  1974,  S.O.   1974,  c.   112,  the  Ontario 
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(b)    Jurisdiction 

Because  of  the  number  and  variety  of  different  protections  that  it  provides 
for,  the  Employment  Standards  Act15  is  probably  the  most  broadly  important 
piece  of  employment-related  legislation  in  Ontario,  despite  lacking  the 
cohesiveness  and  the  inspirational  preamble  of  the  Labour  Relations  Act  or  the 
Ontario  Human  Rights  Code.  The  Act  and  its  lengthy  regulations  establish  a 
wide  range  of  basic  terms  that  generally  apply  to  all  employees  within  provincial 
legislative  jurisdiction. 

At  the  core  of  the  Employment  Standards  Act  are  long-standing  provisions 
on  minimum  wages,  maximum  hours  and  overtime  pay,  public  holidays,  and 
paid  vacations.  There  are  provisions  for  unpaid  pregnancy  leave  and  equal  pay 
for  equal  work,  although  provisions  dealing  with  the  latter  are  now  also  found  in 
the  Pay  Equity  Act.  Some  protection  against  the  effects  of  job  loss  is  given  by 
sections  on  termination  notice,  severance  pay,  and  adjustment  measures  to  help 
laid-off  workers.  These  provisions  are  supported  by  recent  amendments  that  give 

78 

employees  addition  protection  under  the  Employee  Wage  Protection  Program. 


(c)    Administration 

The  enforcement  provisions  of  the  Employment  Standards  Act  establish  two 
levels  of  decision-making.  The  first  level  itself  includes  two  interrelated  sub- 
levels,  the  lower  one  consisting  of  employment  standards  officers  and  the  upper 
one  consisting  of  the  Director  of  Employment  Standards,  to  whom  the  Act  gives 
a  wide  range  of  powers,  some  of  which  are  very  specific  but  many  of  which 
involve  very  loosely  structured  discretion.  The  Director  appoints  the  employment 

79 

standards  officers,  and  may  delegate  any  of  his  or  her  powers  to  them.     The 


Legislature  first  prohibited  age,  sex,  and  marital  status  discrimination  in  employee  benefit 
plans;  in  the  Employment  Standards  Amendment  Act,  1981,  S.O.  1981,  c.  22,  the  Ontario 
Legislature  provided  employees  with  the  right  to  obtain  severance  pay  under  certain 
circumstances;  in  the  Employment  Standards  Amendment  Act,  19S3,  S.O.  1983,  c.  55, 
employees  were  given  the  right  not  to  take  or  be  asked  to  take  a  lie  detector  test. 
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76 

77 
78 

79 


Supra,  note  2. 

Supra,  note  4.  See  J.  Fudge,   "Reconceiving  Employment  Standards  Legislation:   Labour 
Law's  Little  Sister  and  the  Feminization  of  Labour"  (1991)  ,  7  J.L.  &  Social  Pol'y  73. 

Supra,  note  5. 

Employment  Standards  Amendment  Act  (Employee  Wage  Protection  Program),  R.S.O.  1990, 
c.  16  (Supp.). 

Employment  Standards  Act,  supra,  note  2,  s.  61. 
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second  level  of  decision-making  consists  of  a  panel  of  referees,80  or 
adjudicators,  who  hear  appeals  from  orders  made  by  employment  standards 
officers  or  by  the  Director. 

Because  the  employment  standards  process  covers  such  a  wide  range  of 
substantive  issues  dealing  with  the  whole  work-force,  it  has  a  heavier  workload  at 
its  first  level  than  any  of  the  other  employment  law  processes  with  which  this 
study  is  concerned.  The  Employment  Standards  Branch  receives  roughly  one 
million  inquiries  a  year,  and  nearly  20,000  formal  complaints  alleging  violations 
of  the  Act.  An  employment  standards  officer  follows  up  each  complaint  by 
contacting  the  respondent  employer  and,  if  necessary,  the  complainant. 

If  the  employment  standards  officer  finds  that  the  employer  has  violated  the 
Act,  the  officer  has  the  power  to  order  a  remedy.  Most  orders  are  for  the 
payment  of  wages  owing,  to  which  the  Act  requires  that  ten  percent  of  the  wages 
or  $100,  whichever  is  the  greater,  be  added  as  an  administrative  cost.  In 
1991-92  assessments  were  made  against  8,744  employers  for  the  sum  of  $82.6 
million.  In  1992-93,  12,500  employers  were  assessed  for  $116.8  million.  A 
much  smaller  proportion  of  orders— slightly  over  1,000  a  year— involve 
regulatory  rather  than  adjudicative  functions,  principally  the  issuing  of  overtime 
permits  to  allow  employers  to  schedule  more  overtime  than  the  statutory  maxima. 
While  employment  standards  officers  are  not  required  to  conduct  hearings  under 
the  Statutory  Powers  Procedure  Act  before  making  orders,  they  are  under 
what  is  known  as  a  "duty  of  fairness".     Accordingly,  before  making  an  order, 
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The  Employment  Standards  Act,  ibid.,  s.  60(1)  provides  as  follows: 

60. — (1)  The  Minister  shall  appoint  during  his  or  her  pleasure  such  persons  to  a  panel  of 
referees  as  the  Minister  considers  necessary  for  the  purposes  of  this  Act. 

The  Employment  Standards  Act,  ibid.,  s.  60.1,  as  en.  by  R.S.O.  1990,  c.  16  (Supp.),  s.  7, 
provides  as  follows: 

60.1.— (1)  The  Minister  shall  appoint  such  persons  to  be  adjudicators  as  he  or  she 
considers  necessary  for  the  purposes  of  this  Act. 

Ibid.,  s.  65(l)(c),  as  am.  by  R.S.O.  1990,  c.  16  (Supp.),  s.  9(1). 

Ontario,  Ministry  of  Labour,  Employment  Practice  Branch,  memorandum  to  Ontario  Law 
Reform  Commission  (January  11,  1994)  (hereinafter  referred  to  as  the  "Ministry  of  Labour 
memo"). 

R.S.O.  1990,  c.  S.22. 

Employment  Standards  Act,  supra,  note  2,  s.  2(3). 

Re  Downing  and  Graydon  (1978),  21  O.R.  (2d)  292,  92  D.L.R.  (3d)  355  (C.A). 
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they  must  tell  each  party  of  the  other  side's  allegations  and  allow  them  an 
opportunity  to  rebut  such  allegations. 

Until  relatively  recently,  if  the  officer  decided  against  the  complaint  and 
refused  to  make  an  order,  a  complaining  employee  had  no  recourse  to  an  outside 
adjudicator.    The   employee's   sole   right   was   to   apply   to   the   Director   of 

87 

Employment  Standards  to  have  the  refusal  reconsidered  by  another  officer. 
There  was  no  statutory  right  to  a  hearing.  If  the  refusal  was  confirmed  by  the 
second  officer,  that  would  end  the  matter.  The  Act  has  been  recently  amended, 
however,  to  provide  an  employee  with  the  right  to  apply  to  the  Director  for  a 
review  of  an  employment  standards  officer's  refusal  to  make  an  order  or  a 
review  of  the  amount  of  the  order.  Such  a  review  is  to  be  heard  by  an 
adjudicator,  who  is  required  to  hold  a  hearing.  Moreover,  section  67(7)  of  the 
Act89  provides  that  "[t]he  order  of  the  adjudicator  is  not  subject  to  a  review  under 
section  68  and  is  final  and  binding  on  the  parties". 

By  contrast,  if  an  officer  decides  to  uphold  an  employee  complaint  and 
makes  an  order  against  the  employer,  the  latter  has  a  right  of  appeal  to  an  outside 
adjudicator— called  a  "referee"— provided  that  the  employer  pays  the  sum, 
already  ordered,  to  the  Director  in  trust  pending  the  outcome  of  the  appeal.  The 
hearing  conducted  by  the  referee  is  required  to  begin  no  later  than  forty-five  days 
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89 
90 


See  Employment  Standards  Act,  supra,  note  2,  s.  67(2),  as  it  existed  prior  to  the  amendment 
noted  infra,  note  88. 

The  Employment  Standards  Act,  ibid.,  s.  67(2),  (3),  as  am.  by  R.S.O.  1990,  c.  16  (Supp.), 
s.  10(2),  provides  as  follows: 

67.— (2)  An  employee  who  considers  himself  or  herself  aggrieved  by  the  refusal  to  issue 
an  order  to  an  employer  or  by  the  issuance  of  an  order  that  in  his  or  her  view  does  not 
include  all  of  the  wages  or  other  entidements  to  which  he  or  she  is  entitled  may  apply  to 
the  Director  in  writing  within  fifteen  days  of  the  date  of  the  mailing  of  the  letter  mentioned 
in  subsection  (1)  or  the  date  of  the  issue  of  the  order  or  such  longer  period  as  the  Director 
may  for  special  reasons  allow  for  a  review  of  the  refusal  or  of  the  amount  of  the  order. 

(3)  Upon  receipt  of  an  application  for  review,  the  Director  may  appoint  an  adjudicator 
who  shall  hold  a  hearing. 

As  en.  by  R.S.O.  1990,  c.  16  (Supp.),  s.  10(2). 

Employment  Standards  Act,  supra,  note  2,  s.  68,  as  am.  by  R.S.O.  1990,  c.  16  (Supp.), 
s.  11.  While  s.  68  refers  to  this  appeal  as  a  "review",  it  is  clearly  a  full  appeal. 
Section  68(6)  says  that  "the  referee  may  substitute  his  or  her  findings  or  opinions  for  those  of 
the  employment  standards  officer  who  issued  the  order  being  reviewed  and  may  amend, 
rescind  or  affirm  the  order". 
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after  the  review  was  applied  for91   and  is  subject  to  the  Statutory  Powers 
Procedure  Act.  The  referee's  decision  is  final.92 

The  Act  provides  that  the  adjudicator  or  referee  who  hears  an  employee  or 
employer  appeal  against  an  officer's  order  is  to  be  selected  by  the  Director  from 
a  panel  of  adjudicators  and  referees.  The  Office  of  Adjudication  maintains  the 
panel,  which  currently  consists  of  six  full-time  adjudicator/referees  and  some  ad 
hoc  referees,  many  of  whom  are  labour  arbitrators,  and  chooses  the  adjudicator 
or  referee  for  each  case.  In  1992-93,  there  were  394  employer  appeals  a  year93 
and  205  employee  requests  for  reconsideration,94  although  that  figure  has  been 
increasing.  5 

The  Director  of  Employment  Standards  has  an  explicit  discretion  under  the 
Act  to  refuse  to  proceed  against  an  employer  if  a  remedy  "is  available  to  an 
employee  under  the  terms  of  a  collective  agreement".96 

4.      INDUSTRIAL  STANDARDS  ACT 

(a)    History 

When  an  employee  seeks  to  negotiate  privately  with  an  employer,  the  terms 
of  the  employment  contract  will  be  guided  by  free  market  forces.  Thus,  if  there 
are  more  people  than  there  are  positions  available,  which  is  often  the  case  with 
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Ibid.,  s.  68(5.2),  as  en.  by  R.S.O.  1990,  c.  16  (Supp.),  s.  11(3). 

Ibid.,  s.  68(7). 

Ministry  of  Labour  memo,  supra,  note  83.  In  1989-90,  the  figure  was  275. 

In  1989-90  the  figure  was  196.  The  Employment  Standards  Act,  supra,  note  2,  s.  69(1), 
empowers  the  Director  of  Employment  Standards  to  appoint  a  referee  to  hear  a  complaint  by 
an  employment  standards  officer  that  an  employer  has  sought  to  implement  "an  act, 
agreement,  arrangement  or  scheme  [that]  is  intended  to  have  or  has  the  effect  directly  or 
indirectly  of  defeating  the  true  intent  and  purpose  of  this  Act  and  the  regulations..."— or,  in 
the  words  of  one  referee,  a  complaint  alleging  "a  breach  of  public  policy  as  established  by 
the  Act... which  the  Director  of  Employment  Standards  has  a  statutory  obligation  to  enforce": 
Re  Brantford  General  Hospital,  [1984]  E.S.C.  No.  1556  (Davis),  quoted  in  R.M.  Parry, 
Employment  Standards  Handbook,  2nd  ed.  (Aurora,  Ont.:  Canada  Law  Book,  looseleaf 
1994),  K14:1000,  at  14-3.  Section  69(1)  was  only  used  fifteen  times  in  1992-93:  Ministry  of 
Labour  memo,  supra,  note  83. 

The  latest  figures  provided  by  the  Office  of  Adjudication  estimates  that  for  the  year  1993 
there  were  approximately  400  applications  by  employees  and  a  similar  amount  for 
employers. 

Employment  Standards  Act,  supra,  note  2,  s.  83. 
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unskilled  labour,  jobs  will  be  in  demand.  This  means  that  the  employer  will  have 
the  upper  hand  in  an  unequal  bargaining  situation.  The  result  is  usually  that 
employees  will  only  be  able  to  get  contractual  conditions  that  deal  with  their 
remuneration  and  general  working  conditions. 

Legislation  that  permits  individuals  to  bargain  collectively,  and  legislation 
that  imposes  minimum  wage  and  working  conditions,  have  improved  working 
conditions  for  most  people.  There  are,  however,  a  number  of  people  who,  for 
one  reason  or  another,  have  not  embraced  collective  bargaining.  Moreover,  in 
many  situations,  these  employees  can  be  found  working  in  industries  where, 
because  of  the  product  created  by  these  industries,  there  is  a  great  deal  of  inter- 
industrial  competition  to  keep  their  costs  low.  In  such  instances,  employees  find 
themselves  able  to  get  only  the  minimum  wage  for  their  work.  In  order  to  control 
inter-industrial  competition,  Ontario  enacted  its  first  Industrial  Standards  Act  in 
1935. 97 


(b)    Jurisdiction 

98 

The  Industrial  Standards  Act  is  a  remarkably  low-profile  piece  of 
legislation  even  though  it  has  been  in  force  longer  than  any  other  statute  dealt 
with  in  this  report.  It  empowers  the  Minister  of  Labour,  upon  the  petition  of 
representatives  of  employers  or  employees  in  an  industry  in  a  particular  region  of 

99 

the  province,  or  anywhere  within  the  whole  province,  to  convene  a  conference 
of  employer  and  employee  representatives  for  the  purpose  of  negotiating  a 
"schedule"  of  rules  on  various  matters  relating  largely  to  wages,  hours  and  days 
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of  work.  If  the  employer  and  employee  representatives  are  able  to  agree  to  a 
schedule,  and  if  the  Minister  approves  it,  the  schedule  becomes  binding  on  all 
employers  and  employers  in  the  industry  within  the  particular  region.101  In  effect, 
therefore,  the  negotiated  schedules  become,  for  those  employees  in  the  industry 
within  the  particular  zone,  a  collective  agreement. 


Although  the  Act  been  very  useful  in  the  past,  it  has  recently  fallen  largely 
into  disuse.  Accordingly,  there  are  at  present  only  two  industries,  both  dealing 
with  women's  clothing,  included  within  the  schedules. 


The  Industrial  Standards  Act,  1935,  SO.  1935,  c.  28. 

no 

R.S.O.  1990,  c.  1.6. 

99 

Ibid.,  s.  5. 

100 

Ibid.,  ss.  8,  9. 
101     Ibid.,  s.  10(2),  (3). 
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(c)    Administration 

All  employers  to  whom  schedules  apply  are  required  to  make  and  keep 
records  of  the  name,  address,  wage  rate,  vacations  with  pay  or  payment  in  lieu  of 
vacations,  hours  worked,  and  actual  earnings  of  the  employee.10  The  employer 
is  required  to  furnish  this  record  to  any  person  authorized  by  the  Director  of 

103 

Labour  Standards. 


The  schedule  can  designate  an  advisory  committee  to  assist  in  its 
administration,  and  the  Act  provides  that  the  committee  can  issue  permits  for 
overtime  work.  Appeals  from  decisions  of  the  committee  can  be  made  to  the 
Director.  Moreover,  in  the  absence  of  an  advisory  committee  the  Director  is 
entitled  to  make  administrative  decisions.  For  example,  the  Director  may  order 
any  employer  to  pay  to  the   Director  the  arrears  of  wages  owing  to  an 

,  107 

employee. 


Surprisingly,  neither  the  advisory  committee  nor  the  Director  of  Labour 
Standards  has  a  mechanism  available  to  them  to  enforce  their  decisions.  Instead, 
the  Act  provides  that  a  failure  to  comply  with  the  schedules108  or  of  the  Act,109 
and  reprisals  by  an  employer  against  an  employee  for  pursuing  rights  under  the 
Act,  are  provincial  offences.  These  offences  can  only  be  enforced  by  a 
prosecution  to  the  provincial  court.  Not  only  is  the  enforcement  of  the  Act 
taken  out  of  the  hands  of  advisory  committee  or  the  Director,  but  the  Act,  unlike 
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Ibid., 

s. 

13(1). 
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Ibid.. 

,  s. 

13(2). 
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Ibid., 

s. 

18(1). 
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Ibid., 

s. 

18(4). 
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Ibid. , 

s. 

18(5). 
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Ibid. , 

s. 

7(l)(d). 
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Ibid., 

s. 

19. 
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Ibid., 

s. 

20. 

110 

Ill 


Ibid.,  s.  21.  Moreover,  in  the  event  of  employer  reprisals,  s.  21(2)  of  the  Act  empowers  the 
provincial  court  to  "order  the  employer  to  reinstate  the  employee  with  or  without  the 
payment  of  compensation",  and  any  such  order  may  be  filed  in  the  Ontario  Court  (General 
Division)  and  becomes  enforceable  as  an  order  of  that  court. 

In  fact,  such  prosecutions  are  rare. 
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the  situation  with  the  Labour  Relations  Act,  does  not  give  such  individuals  any 
role  in  controlling  when  prosecutions  may  be  brought. 

However,  for  those  industries  that  are  considered  to  be  interprovincially 
competitive,  the  schedule  can,  subject  to  the  approval  of  the  Director,  provide 
that  employers  only,  or  employers  and  employees,  be  assessed  to  provide 
revenue.112  Out  of  these  revenues  inspectors  can  be  engaged  and  expenditures  can 
be  made  as  are  necessary  for  the  schedule's  administration  and  enforcement. 

5.       OCCUPATIONAL  HEALTH  AND  SAFETY  ACT 

(a)    History 

For  centuries,  disease  and  physical  impairment  have  been  associated  with 
particular  occupations,  and  in  fact  were  considered  to  be  the  natural  result  of 
time  spent  in  some  kinds  of  work.  Coal  miners  got  black  lung,113  many 
boilermakers  became  deaf,  textile  workers  coughed  themselves  into  early 
graves  as  a  result  of  inhaling  large  quantities  of  wool  and  cotton  particles,  iron 
forgers  suffered  "hammerman's  paralysis",116  laundresses  suffered  abnormally 
high  rates  of  tuberculosis,  and  chimney  sweeps  contracted  cancer  as  a 
consequence  of  their  exposure  to  coal  tars.118  However,  because  of  the  "natural" 
associations  between  work  and  illness,  the  courts  refused  to  compensate 
employees  when  they  suffered  injuries  during  the  course  of  their  employment. 
This  attitude  can  be  seen  in  the  case  of  Priestley  v.  Fowler. U9 
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Industrial  Standards  Act,  supra,  note  98,  s.  9(l)(m). 

T.  Oliver  (ed.),  Dangerous  Trades:  The  Historical,  Social  and  Legal  Aspects  of  Industrial 
Occupations  as  Affecting  Health  by  a  Number  of  Experts  (London:  John  Murray,  1902), 
at  158-61. 

Ibid.,  at  752. 

Ibid.,  at  702-4. 

Ibid.,  at  757. 

Ibid.,  at  668-70. 

Ibid.,  at  808-13. 

(1837),  [1835-42]  All.  E.R.  Rep.  449  (Ex.).  For  a  brief  discussion  of  this  decision,  see 
M.  Grossman,  The  Law  of  Occupational  Health  and  Safety  in  Ontario  (Toronto: 
Butterworths,  1988),  13.5,  at  3-4  to  3-5. 
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In  this  case  a  servant  had  been  injured  when  an  overloaded  van  broke  down 
and  he  was  thrown  to  the  ground,  fracturing  his  thigh.  In  deciding  that  the 
servant  had  no  claim  against  his  master,  the  Court  found  that  there  were,120 


no  premises  from  which  the  duty  of  the  defendant  . . .  can  be  inferred  in  law  or,  in 
other  words,  that  from  the  mere  relation  of  master  and  servant  no  contract,  and, 
therefore,  no  duty,  can  be  implied  on  the  part  of  the  master  to  cause  the  servant  to  be 
safely  and  securely  carried,  or  to  make  the  master  liable  for  damage  to  the  servant, 
arising  from  any  vice  or  imperfection,  unknown  to  the  master,  in  the  carriage,  or  in 
the  mode  of  loading  and  conducting  it. 


Moreover,  the  Court  also  warned  of  the  consequence  of  finding  the  master  liable 
in  this  case,  the  "inconvenience"  of  which  would  be  absurd.1  l  The  implication 
of  this  decision  was  that  if  a  servant  has  not  declined  any  service  in  which  he 
reasonably  apprehends  injury  to  him,  he  has  assumed  the  risks  on  himself.122 

This  reliance  upon  the  contract  of  employment,  without  regard  for  the 
relative  bargaining  positions  of  employer  and  employee  and  for  the  fact  that  the 
employee  had  no  ability  to  refuse  to  do  hazardous  work  without  suffering  the 
consequence  of  loss  of  employment,  was  completely  unsatisfactory.  In  the 
evolution  of  the  common  law  in  this  country,  subsequent  courts  got  around  this 
problem  in  two  ways.  First,  they  could  find  the  employer  liable  in  negligence  if 
he  failed  to  take  reasonable  precautions  for  the  safety  of  his  workmen,  as  long  as 
the  employer  knew  or  ought  to  have  known  "that  the  work  about  which  they  are 
engaged  is  not  safe  or  secure".  Secondly,  and  more  recently,  the  courts  have 
recognized  in  a  contract  of  employment  that  the  employer  has  a  fundamental 
obligation  to  provide  a  safe  system  of  working  in  so  far  as  the  exercise  of 
reasonable  care  and  skill  will  allow. 

Although  these  changes  in  the  common  law  must  have  reduced  the  incidents 
of  injuries  in  the  workplace,  not  every  employer  found  the  pressures  of  future 
liability  less  attractive  than  the  cost  of  present  expenses  necessary  to  make  the 
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Priestley  v.  Fowler,  supra,  note  119,  at  450. 

Ibid.,  at  451. 

In  Manor  v.  Marshall,  [1955]  O.R.  586,  at  593,  [1955]  4  D.L.R.  584,  at  587  (C.A.),  the 
Court  relied  upon  the  statement  of  the  common  law  as  expressed  in  22  Halsbury  's  Laws  of 
England,  2nd  ed.,  s.  296,  at  176,  as  follows:  "It  is  an  implied  term  of  the  contract  of  service 
at  common  law  that  a  servant  take  upon  himself  the  risks  incidental  to  his  employment." 

McDonald  v.  McFee  (1875),  16  N.B.R.  159  (S.C.). 

Marshment  v.  Borgstrom,  [1942]  S.C.R.  374,  [1942]  4  D.L.R.  1. 
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workplace  a  safe  place  for  employees.  Moreover,  having  to  sue  one's  employer 
for  damages  on  the  job  was  not  an  ideal  situation  for  the  worker. 

The  response  of  the  provincial  legislatures  to  these  concerns  was  twofold. 
First,  to  compensate  employees  in  certain  jobs  who  had  been  accidentally  injured 
while  at  work,  legislation  was  enacted  to  permit  workers  to  sue  their 
employers.125  Over  time,  this  legislation  evolved  so  that  today,  under  the 
Workers'  Compensation  Act,  workers  who  have  sustained  an  injury  "arising 
out  of  and  in  the  course  of  employment"  may  obtain  compensation  out  of  a  fund 
of  money  set  aside  for  that  purpose.  Secondly,  to  attempt  to  reduce  the  number 
of  injuries  sustained  in  the  workplace,  the  Ontario  Legislature  enacted  legislation 
to  reduce  the  number  of  accidents  at  work.  At  first,  this  legislation  was  directed 

127  128 

toward  specific  industries.      Later,  as  a  result  of  the  Ham  Commission,      each 

129 

of  these  laws  were  consolidated  into  the  Occupational  Health  and  Safety  Act. 


(b)    Jurisdiction 

130 

The  Occupational  Health  and  Safety  Act  takes  the  position  that  the  best 
way  to  prevent  injury  to  those  working  in  the  workplace,  and  to  promote  good 
labour  relations,  is  to  have  both  employers  and  employees  working  together  for 
that  goal. 
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In  Ontario,  this  legislation  was  called  The  Workmen 's  compensation  for  injuries  Act,  1886, 
49  Vict.,  c.  28(Ont.). 

R.S.O.  1990,  c.  W.ll,  s.  1  "accident"  (c). 

See,  for  example,  The  Ontario  Factories'  Act,  1884,  47  Vict.,  c.  39  (Ont.);  The  Ontario 
Shops'  Regulation  Act,  1888,  51  Vict.,  c.  33  (Ont.);  The  Factory,  Shop  and  Office  Building 
Act,  3-4  Geo.  V,  c.  60  (Ont.);  The  Steam  Boiler  Act,  3-4  Geo.  V,  c.  61  (Ont.);  The  Boilers 
and  Pressure  Vessels  Act,  1951,  S.O.  1951,  c.  7;  The  Elevators  and  Lifts  Act,  1953,  S.O. 
1953,  c.  33;  and  The  Industrial  Safety  Act,  1964,  S.O.  1964,  c.  45. 

Ontario,  Report  of  the  Royal  Commission  on  the  Health  and  Safety  of  Workers  in  Mines, 
(Commissioner:  James  M.  Ham)  (Toronto:  Ministry  of  Attorney  General,  1976). 

Supra,  note  3. 

The  Occupational  Health  and  Safety  Act,  supra,  note  3.  The  Act  binds  the  Crown  and 
applies  to  Crown  employees  (s.  2(1)).  However,  the  Act  does  not  apply  to  all  workplaces  in 
Ontario.  Generally,  it  does  not  apply  to  work  performed  in  or  about  a  private  residence,  or 
to  persons  employed  in  farming  operations  (s.  3).  Since  1984  the  Act  has  applied  to 
"university  academics  and  teaching  assistants"  (R.R.O.  1990,  Reg.  858),  and  to  "teachers" 
subject  to  some  conditions  and  limitations  (R.R.O.  1990,  Reg.  857). 

The  Occupational  Health  and  Safety  Act  is  supposed  to  take  precedence  over  other 
legislation.  Section  2(2)  provides  that  "[djespite  anything  in  any  general  or  special  Act,  the 
provisions  of  mis  Act  and  the  regulations  prevail". 
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To  foster  that  co-operation,  the  Act  provides  for  the  appointment  of  two 
vice-chairs  to  the  Workplace  Health  and  Safety  Agency— one  to  represent 
management  and  the  other  to  represent  labour.131  The  purposes  of  this  Agency 
are  to  oversee  education  and  training  in  health  and  safety  and  to  carry  out  a  wide 
range  of  advisory  and  other  functions.  Some  of  its  most  important  functions  are 
to  develop  requirements  for  the  certification  of  members  of  committees  and  other 
workers,  to  establish  and  administer  the  certification  process  including  the 
training  requirements  of  members  of  committees  and  other  workers,  and  to 
certify  persons  according  to  the  requirements  of  the  Act  and  the  standards 

132 

developed  by  the  Agency. 


In  addition,  the  Act  also  provides  for  the  establishment  of  a  joint  health  and 
safety  committee.  This  committee  is  required  at  those  workplaces  where  twenty 
or  more  workers  are  regularly  employed,  at  those  workplaces  where  an  order  to 
an  employer  is  in  effect  under  section  33,  or  at  a  workplace,  other  than  a 
construction  project,  where  fewer  than  twenty  workers  are  employed  and  with 
respect  to  which  a  regulation  concerning  designated  substances  applies.133  When 
a  workplace  has  fewer  than  fifty  employees,  this  committee  must  consist  of  two 
persons.134  When  a  workplace  has  fifty  or  more  workers,  there  must  be  at  least 

135 

four  persons  on  the  committee.      In  either  case  at  least  half  of  those  workers 

1 36 

must  not  exercise  a  managerial  function.  In  workplaces  that  have  more  than 
five  workers  but  do  not  need  a  committee,  a  health  and  safety  representative  must 
be  selected  by  the  workers  from  among  their  number. 


To  prevent  accidents,  it  is  not  enough  that  the  Occupational  Health  and 
Safety  Act  provides  the  mechanisms  for  employers  and  employees  to  work 
together.  Accordingly,  to  ensure  safe  workplaces,  the  Act  gives  workers  three 

138 

fundamental  rights:  the  right  to  know  about  workplace  hazards;      the  right  to 
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Ibid.,  s.  13. 

At  present,  no  certification  has  taken  place. 

Occupational  Health  and  Safety  Act,  supra,  note  3,  s.  9(2).  Section  9(1)  states  that  a 
committee  need  not  exist  at  a  construction  project  that  is  expected  to  last  less  than  three 
months  or  to  a  prescribed  employer  or  workplace  or  class  of  employers  or  workplaces. 

Ibid.,  s.  9(6)(a). 

Ibid.,  s.  9(6)(b). 

Ibid.,  s.  9(7). 

Ibid.,  s.  8(1). 

For  example,  see  the  Occupational  Health  and  Safety  Act,  ibid.,  ss.  25(2)(a),  (d),  42(1). 
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139 

participate  in  controlling  those  hazards;  and  the  right  to  refuse  dangerous 
work.  40  In  addition,  the  Act  requires  the  employer  to  use  certain  procedures, 
equipment,  materials,  and  protective  devices  as  prescribed  in  the  Act  and  in  the 
regulations. 

The  Act  provides  a  number  of  methods  by  which  the  employee  may  learn 
about  potential  hazards.  The  committee  is  required  to  identify  situations  that  may 
be  a  source  of  hazard  to  workers,  and  both  the  committee  and  the  health  and 
safety  representative  are  required  to  obtain  information  from  the  constructor  or 
employer  respecting  the  identification  of  potential  hazards  of  material,  processes, 
or  equipment.  In  addition,  particularly  since  not  every  workplace  will  have  a 
joint  health  and  safety  committee  or  even  a  health  and  safety  representative,  the 
employer  is  under  a  statutory  obligation  to  provide  information  and  instruction  to 
a  worker  and  to  acquaint  a  worker  or  a  person  in  authority  over  a  worker  with 
any  hazard  in  the  work  and  in  the  handling,  storage,  use,  disposal  and  transport 
of  any  article,  device,  equipment,  or  a  biological,  chemical  or  physical  agent.  42 


The  right  of  employees  to  participate  in  controlling  workplace  hazards  is 
exercised  through  their  representatives  on  the  joint  health  and  safety  committee. 
Through  that  organization,  employees  can  make  recommendations  for  the 
improvement  of  their  health  and  safety  and  for  the  establishment,  maintenance, 
and  monitoring  of  programs,  measures,  and  procedures  respecting  their  health 
and  safety.  Moreover,  to  determine  what  hazards  may  exist,  the  employees 
have  a  right,  through  the  committee,  to  inspect  the  workplace  once  a  month.144 


The  right  of  employees  to  refuse  dangerous  work  is  their  final  safeguard. 
The  Act  provides  that  if  a  worker  has  reason  to  believe  that  any  equipment  the 
worker  is  to  use  is  likely  to  endanger  someone,  or  if  the  physical  condition  of  the 
workplace  or  the  part  in  which  the  employee  works  is  likely  to  endanger 
someone,  or  if  any  equipment  that  the  worker  is  to  use  or  if  the  physical 
condition  of  the  workplace  or  the  part  in  which  the  employee  works  contravenes 
the  Act  or  the  regulations  and  such  contravention  is  likely  to  endanger  someone, 
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Ibid.,  ss.  8,  9,  as  am.  by  S.O.  1993,  c.  27,  Schedule. 

Ibid.,  ss.  43-47. 

Ibid.,  ss.  8(11)  (c),  9(18)(a),  (d). 

Ibid.,  s.  25(2)(a),  (d). 

Ibid.,  s.  9(18)(b),  (c). 

Ibid.,  ss.  9(23)  -(27). 
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the  worker  may  refuse  to  work  or  do  particular  work.145  This  provision, 
however,  does  not  apply  to  certain  occupations  where  such  conditions  are  an 
inherent  part  of  the  worker's  work  or  a  normal  condition  of  employment,  or 
when  the  worker's  refusal  to  work  would  directly  endanger  the  life,  health,  or 
safety  or  another  person. 


The  Act  prohibits  an  employer  from  dismissing,  disciplining,  or  suspending 
a  worker,  or  threatening  to  do  any  of  these  things,  because  a  worker  has  acted  in 
compliance  with  the  Act  or  the  regulations. 

(c)    Administration 

Front-line  enforcement  of  the  Occupational  Health  and  Safety  Act  is  in  the 
hands  of  inspectors,  who  have  broad  investigative  powers.  If  an  inspector  finds  a 
breach  of  the  Act  or  regulations  in  a  workplace,  he  or  she  can  order  the  employer 
or  worker  to  comply  with  the  law,  either  immediately  or  within  a  specified 
time.  Inspectors  also  have  the  power  to  order  work  stopped,  a  power  that  is 
enforceable  by  court  injunction.  Before  issuing  an  order,  an  inspector  need  not 
give  a  hearing  to  the  person  affected. 


(i)        Adjudication  of  Appeals  from  Inspectors'  Orders 

Until  1983,  appeals  against  inspectors'  orders  were  heard  as  a  sideline  by 
various  branch  Directors  who  were  not  legally  trained  and  did  not  specialize  in 
adjudication,  and  whose  involvement  in  the  day-to-day  work  of  the  Ministry  put 
their  independence  in  doubt.  In  1983  a  separate,  single  position  of  Director  of 
Appeals  was  created,  still  within  the  normal  structure  of  the  Ministry.  Since  1990 
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that  position  has  been  redesignated  the  office  of  the  adjudicator. 
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Ibid.,  s.  43(3). 

146  Ibid.,  ss.  43(1)  ,  (2). 

147  Ibid.,  s.  50(1  )(a),  (b). 
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Ibid.,  s.  57(1). 
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Ibid.,  s.  57(6)(b). 

Ibid.,  s.  60. 

Ibid.,  s.  57(11). 

Occupational  Health  and  Safety  Act,  R.S.O.  1980,  c.  321,  s.  32,  as  am.  by  S.O.  1990,  c.  7, 
s.  32(3). 
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The  office  of  the  adjudicator  can,  therefore,  hear  appeals  from  an 
inspector's  order,  or  from  a  refusal  to  make  an  order.  Any  affected  party, 
including  the  employer,  worker,  or  union  can  bring  the  appeal,  although  the 
inspector  who  made  the  order  is  a  party  to  the  appeal.15  The  appeal  is  of  the 
broadest  sort:  the  adjudicator  may  substitute  his  or  her  findings  for  those  of  the 
inspector,  rescind  or  affirm  the  order,  or  issue  a  new  order.  Proceedings  before 
the  adjudicator  are  subject  to  the  Statutory  Powers  Procedure  Act.154  A  decision 
of  the  adjudicator  is  " final ",155 

At  the  same  time  as  the  office  of  the  adjudicator  was  created,  the  1990 
amendments  also  gave  the  adjudicator,  appointed  by  the  Lieutenant  Governor  in 
Council,156  important  new  powers  in  enforcing  new  procedures  concerning  work 
stoppages  for  safety  reasons.  The  essence  of  those  new  procedures  is  as  follows. 
Normally,  a  worker  representative  and  a  employer  representative,  both  of  which 

157 

must  be  certified  by  the  Workplace  Health  and  Safety  Agency,  will  have  the 
power,  acting  together,  to  order  work  stopped  if,  upon  investigating  the  work, 

158 

they  both  fmd  it  to  be  dangerous.  However,  if  one  certified  member  or  an 
inspector  believes  that  safety  in  the  particular  workplace  can  only  be  assured  if  a 
single  certified  member— in  practice,  the  employee  member— is  given  the  power 
to  stop  work  in  that  workplace,  the  member  or  inspector  may  apply  to  the 
adjudicator  for  an  order  to  that  effect,  and  also  for  an  order  assigning  an 

•  159 

inspector  to  oversee  the  workplace  at  the  employer's  expense.  In  deciding 
whether  to  grant  such  an  order,  the  adjudicator  will  have  to  determine,  on  criteria 
to  be  set  out  by  regulation,  whether  the  employer  involved  "has  demonstrated  a 
failure  to  protect  the  health  and  safety  of  workers".160 

The  adjudicator  also  hears  and  determines  certain  other  complaints  under 
these  new  procedures,  including  employer  complaints  that  a  certified  member  has 
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The  Office  of  Adjudication  has  advised  that  the  number  of  annual  appeals  is  about  140,  and 
that  this  is  consistent  from  year  to  year. 
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Supra,  note  84. 

Occupational  Health  and  Safety  Act,  supra,  note  3,  s.  61(6). 

1980  Occupational  Health  and  Safety  Act,  supra,  note  152,  s.  lOg,  as  en.  by  SO.   1990, 
c.  7,  s.  10  (now  s.  20). 
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Occupational  Health  and  Safety  Act,  supra,  note  3,  ss.  13,  16(l)(c). 

158     Ibid.,  s.  45. 

159 

Ibid.,  s.  46(5). 

160     Ibid.,  s.  46(6). 
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acted  "recklessly  or  in  bad  faith".  The  complaining  party,  it  appears,  will  have 
carriage  of  any  complaint  to  the  adjudicator,  but  the  Minister  will  have  the  right 
to  be  added  as  a  party  to  any  such  proceeding. 


(ii)       Adjudication  of  Allegations  of  Employer  Reprisals  for 
Employee  Refusals  to  Do  Unsafe  Work 

The  Occupational  Health  and  Safety  Act  gives  the  Ontario  Labour  Relations 
Board  the  duty  to  hear  and  determine  workers'  complaints  that  their  employers 
have  discharged  or  disciplined  them  for  exercising  that  right  to  refuse  to  do  work 
that  they  have  reason  to  believe  is  unsafe.  In  unionized  workplaces,  an  employee 
has  the  choice  of  seeking  redress  from  the  Labour  Relations  Board  or  pursuing  a 
complaint  through  grievance  arbitration.  The  Board  has  held  that  it  will  not  deal 
with  such  a  complaint  if  the  worker  has  authorized  the  union  to  take  it  beyond  the 
grievance  procedure  to  arbitration,  no  matter  whether  the  worker  has  chosen 

1  fi'X 

arbitration  before  or  after  filing  the  complaint  with  the  Board. 

(iii)      Enforcement  of  Act 

In  addition  to  the  enforcement  process  already  mentioned,  breaches  of  the 
Occupational  Health  and  Safety  Act  may  result  in  prosecutions  in  the  courts.  In 
recent  years,  the  Ministry  of  Labour  has  departed  from  its  previous  policy  of 
bringing  a  prosecution  only  where  an  accident  has  actually  occurred,  and  has 
endeavoured  to  prosecute  whenever  an  inspector's  order  has  not  been  obeyed 
within  the  time  limit  specified  in  the  order. 

Section  66(3)  of  the  Act,  which  gives  a  defence  to  an  accused  against 
conviction  of  various  offences  in  the  Act  as  long  as  the  accused  proves  "that 
every  precaution  reasonable  in  the  circumstances  was  taken",  has  recently  been 
upheld  by  the  Supreme  Court  of  Canada.166  The  basis  of  the  challenge  was  that 
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Ibid.,  s.  49(1). 

Ibid.,  s.  49(3). 

Reed  Ltd.  and  C.U.I.E.,  [1978]  O.L.R.B.  Rep.  Jan.  1. 

Ontario,  Ministry  of  Labour,  Industrial  Health  and  Safety  Branch— Operations  Manual 
(December  1987). 

At  the  time  of  the  decision,  the  provision  was  s.  37(2)  of  the  1980  Occupational  Health  and 
Safety  Act,  supra,  note  152.  For  a  discussion  of  this  issue,  see  Ontario  Law  Reform 
Commission,  Report  on  the  Basis  of  Liability  for  Provincial  Offences  (1990). 

R.  v.  Ellis-Don  Ltd.,  [1992]  1  S.C.R.  840,  92  D.L.R.  (4th)  288. 
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this  section  placed  an  onus  on  the  accused  to  prove  its  defence  on  a  balance  of 
probabilities  contrary  to  section  11(d)  of  the  Canadian  Charter  of  Rights  and 
Freedoms.  In  light  of  its  previous  decision  in  R.  v.  Wholesale  Travel  Group 
Inc.,16*  the  Court  agreed  that  section  11(d)  had  been  infringed  but  that  it  was 
justified  under  section  1  of  the  Charter.  It  would  appear,  therefore,  that  as  long 
as  an  accused  can  prove  due  diligence,  he  or  she  will  be  able  to  avoid  conviction. 

6.      HUMAN  RIGHTS  CODE 
(a)    History169 

Although  there  are  a  few  early  examples  of  the  legislatures  of  this  country 
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prohibiting  discriminatory  acts,  no  general  prohibition  was  enacted  until  after 
the  Second  World  War.  Prior  to  this  time,  if  a  person  who  was  discriminated 
against  wanted  redress  for  the  harm  caused  by  the  discriminatory  act,  his  or  her 
only  resort  was  to  the  principles  of  private  law.  Although  such  an  attempt  might 
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have  been  successful  at  mitigating  some  of  the  effects  of  discrimination, 
because  the  courts  in  this  country  did  not  see  the  discriminatory  act  as  morally  or 
legally  wrong,  a  private  suit  could  not  compensate  for  all  of  the  effects  of,  nor 
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could  it  do  anything  to  prohibit,  the  discriminatory  act. 
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Part  I  of  the  Constitution  Act,  1982,  being  Schedule  B.  of  the  Canada  Act,  1982,  c.  11 
(U.K.). 

[1991]  3  S.C.R.  154,  84  D.L.R.  (4th)  161. 

For  a  history  of  the  causes  leading  to  the  enactment  of  provincial  bills  of  rights,  see 
L.-R.  Betcherman,  The  Swastika  and  the  Maple  Leaf:  Fascist  Movements  in  Canada  in  the 
Thirties  (Toronto:  Fitzhenry  &  Whiteside,  1975).  For  an  immediate  history  of  Ontario 
human  rights  legislation,  see  A.  Bruner,  "The  Genesis  of  Ontario's  Human  Rights 
Legislation:  A  Study  in  Law  Reform"  (1979),  37  U.T.  Fac.  L.  Rev.  236. 

An  act  to  prevent  the  further  introduction  of  slaves  and  to  limit  the  term  of  contracts  for 
Servitude  within  this  province,  22  Geo.  Ill,  c.  VII,  was  clearly  the  first  example  of 
legislation  prohibiting  discrimination  on  the  basis  of  race;  however,  it  dealt  with  an  extreme 
form  of  discriminatory  act.  The  first  enactment  to  prevent  discrimination  in  day-to-day 
activities  was  The  Insurance  Act,  1932,  S.O.  1932,  c.  24,  s.  4. 

See  Johnson  v.  Sparrow  (1899),  15  Que.  C.S.  104  (S.C.). 

LA.  Hunter,  "Human  Rights  Legislation  in  Canada:  Its  Origin,  Development  and 
Interpretation"  (1976),  15  U.W.O.L.  Rev.  21,  at  24.  See  Loew's  Montreal  Theatres  Ltd.  v. 
Reynolds  (1919),  30  Que.  C.B.R.  459  (K.B.);  Franklin  v.  Evans  (1924),  55  O.L.R.  349 
(H.C.J.);  Christie  v.  The  York  Corporation,  [1940]  S.C.R.  139,  [1940]  1  D.L.R.  81;  and 
Rogers  v.  Clarence  Hotel  (1940),  55  B.C.R.  214,  [1940]  3  D.L.R.  583  (C.A.).  The  most 
notorious  attempt  to  reconstruct  the  common  law  to  deal  with  such  situations  was  the 
decision  of  the  Ontario  Court  of  Appeal  in  Bhadauria  v.   Board  of  Governors  of  Seneca 
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Thus,  by  1940,  it  was  clear  that  Canadian  courts  regarded  racial 
discrimination  as  neither  immoral  nor  illegal,  and  apart  from  a  tenuous  claim  to 
breach  of  contract  in  special  circumstances,  the  victim  of  discrimination  could  obtain 
no  redress,  however,  flagrant  the  discriminatory  act.  The  judiciary  had  not  lacked 
opportunities  to  advance  equality  but  had  preferred  to  advance  commerce; 
judgements  had  adumbrated  a  code  of  mercantile  privilege  rather  than  a  code  of 
human  rights.  The  judiciary  and  the  common  law  had  been  tried  and  found  wanting. 
Henceforth,  the  initiative  passed  to  legislators  who,  spurred  by  the  revelations  of 
wartime  racist  atrocities,  enacted  specific  legislation  designed  to  protect  human 
rights. 

173 

The  first  post-war  statute  was  The  Racial  Discrimination  Act,  1944.  Designed 
to  combat  once  prevalent  "whites  only"  signs,  this  enactment  prohibited  the 
publication,  display,  or  broadcast  of  any  "notice,  sign,  symbol,  emblem  or  other 
representation  indicating  discrimination  or  an  intention  to  discriminate  against  any 
person  or  any  class  of  persons  for  any  purpose  because  of  the  race  or  creed  of 
such  persons  or  class  of  persons".  Three  years  later  the  province  of 
Saskatchewan  enacted  the  first  Bill  of  Rights  in  this  country.  Like  its  Ontario 
predecessor,  enforcement  of  this  legislation  was  effected  by  penalties  provided 
for  in  the  Act,  although  in  the  case  of  the  Saskatchewan  law  injunctive  relief  was 
possible. 

The  province  of  Ontario  followed  this  legislation  in  1951  by  the  enactment 
of  The  Fair  Employment  Practices  Act,  1951  and,  two  years  later,  by  The  Fair 
Accommodation  Practices  Act,  1954.  These  enactments  were  prototypes  of 
contemporary  human  rights  codes,  in  that  upon  receiving  a  complaint  a 
conciliation  officer  was  appointed  to  "inquire  into  the  complaint  and  endeavour  to 
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effect  a  settlement  of  the  matter...".  If  the  conciliation  officer  was  unable  to 
effect  a  settlement,  the  Minister  could  appoint  a  commission  to  determine  if  the 


College  of  Applied  Arts  and  Technology  (1979),  27  O.R.  (2d)  142,  105  D.L.R.  (3d)  707, 
rev'd  [1981]  2  S.C.R.  181,  124  D.L.R.  (3d)  193. 
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S.O.  1944,  c.  51. 

Ibid.,  s.  1. 

The  Saskatchewan  Bill  of  Rights  Act,  1947,  S.S.  1947,  c.  35. 

S.O.  1951,  c.  24 

S.O.  1954,  c.  28. 

The  Fair  Employment  Practices  Act,  1951,  supra,  note  176,  s.  6(3). 
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complaint  was  supported  by  evidence  and,  if  it  was,  to  make  the  appropriate 
recommendations . 


In  1962  the  province  of  Ontario  enacted  comprehensive  human  rights 

180 

legislation  to  consolidate  various  anti-discrimination  provisions  mto  one  statute. 
This  enactment  retained  the  developments  of  the  previous  decade,   although 
instead  of  requiring  a  commission  to  be  appointed  on  an  ad  hoc  basis,   a 
permanent  commission  was  established.  The  existing  legislation,  the  Human 
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Rights  Code,      was  enacted  in  1981,      and  substantially  amended  in  1986  to 
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broaden  and  strengthen  its  coverage. 


(b)    Jurisdiction 

According  to  the  preamble,  its  purposes  include  the  recognition  of  "the 
dignity  and  worth  of  every  person"  and  the  provision  of  "equal  rights  and 
opportunities  without  discrimination"  on  prohibited  grounds.  Among  the 
statutory  regimes  with  which  this  report  deals,  the  human  rights  regime  is  the 
only  one  that  does  not  apply  only  to  employment.  It  also  applies  to  housing,  to 
the  provision  of  services,  goods,  and  facilities,  to  the  making  of  contracts,  and  to 
membership  in  unions  and  other  vocational  associations.   However,  close  to 
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eighty  percent  of  all  complaints  brought  under  the  Code  relate  to  employment. 


Some  fourteen  prohibited  grounds  of  discrimination  in  employment  are  now 

1  Rf\   

listed  in  the  Code.      The  old  grounds  of  race  and  religion  were  once  the  basis  of 
most  complaints,  but  have  been  overtaken  in  that  respect  by  sex,  age,  and  most 
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Ibid.,  s.  7. 

The  Ontario  Human  Rights  Code,  1961-62,  S.O.  1961-62,  c.  93. 

Supra,  note  4. 

Human  Rights  Code,  1981,  S.O.  1981,  c.  53. 

The  Equality  Rights  Statute  Law  Amendment  Act,  1986,  S.O.  1986,  c.  64,  amended  many 
statutes,  including  the  Human  Rights  Code,  1981,  supra,  note  182.  Section  18  of  the  1986 
Act  amended  or  replaced  a  number  of  provisions  of  the  Code. 

Human  Rights  Code,  supra,  note  4. 

B.  Adell,  Adjudication  of  Workplace  Disputes  in  Ontario[:]  Director's  Report  (Kingston, 
Ont.:  Queen's  University,  March  1991)  (unpublished  report  to  Ontario  Law  Reform 
Commission),  ch.  I,  at  28. 

They  are  set  out  in  the  Human  Rights  Code,  supra,  note  4,  s.  4(1):  "race,  ancestry,  place  of 
origin,  colour,  ethnic  origin,  citizenship,  creed,  sex,  sexual  orientation,  age,  record  of 
offences,  marital  status,  family  status  [and]  handicap". 
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recently,  physical  and  mental  disability.  Harassment  on  a  prohibited  ground 
has  been  added  as  a  separate  type  of  violation.  The  Code  has  always  prohibited 
intentional  discrimination,  but  in  recent  years  its  scope  has  been  extended,  first 
by  judicial  decision  and  more  recently  by  legislative  amendment,  to  include 
unintentional  discrimination— often  called  indirect  or  "disparate  impact" 
discrimination. 

Employment  discrimination  that  is  unintentional  or  based  on  disability 
triggers  two  quite  difficult  and  interrelated  concepts  designed  to  reconcile 
employee  anti-discrimination  rights  with  the  need  for  a  safe  and  efficient  work- 
force—the concept  of  a  "bona  fide  occupational  qualification"  and  the  concept  of 
"reasonable  accommodation".  For  example,  the  Code  makes  it  a  defence  to  an 
allegation  of  discrimination  on  the  basis  of  disability  that  the  worker  "is  incapable 
of  performing  or  fulfilling  the  essential  duties  or  requirements"  of  the  job.188 
However,  this  "incapacity"  defence  is  limited  by  the  rule  that  for  a  worker  to  be 
found  "incapable",  the  employer  must  prove  that  the  worker's  "needs... cannot 
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be  accommodated  without  undue  hardship"  on  the  part  of  the  employer.  This 
requires  the  employer  to  make  a  real  effort  to  adapt  the  job  to  the  capacities  of 
the  particular  worker.  Many  employers  are  worried  that  the  "undue  hardship" 
test  will  impose  intolerable  economic  burdens  on  them. 


(c)    Administration 

Persons  believing  that  their  rights  under  the  Human  Rights  Code  have  been 
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infringed  may  bring  a  complaint  to  the  Ontario  Human  Rights  Commission. 
Complaints  may  also  be  initiated  by  the  Commission  itself  or  at  the  request  of 
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any  person. 

Once  a  complaint  has  been  received,  the  Commission  must  investigate  it 
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and  try  to  effect  a  settlement.      A  human  rights  officer  is  assigned  to  the  matter 
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B.  Adell,  "The  Rights  of  Disabled  Workers  at  Arbitration  and  under  Human  Rights 
Legislation"  (1991),  1  Can.  Lab.  L.J.  46. 

Human  Rights  Code,  supra  ,  note  4,  s.  17(1). 

Ibid.,  s.  17(2). 

Ibid.,  s.  32(1). 

Ibid.,  s.  32(2). 

Ibid.,  s.  33(1).  The  only  time  when  the  Commission  has  a  discretion  not  to  deal  with 
complaints  is,  for  example,  where  "the  subject-matter  of  the  complaint  is  trivial,  frivolous, 
vexatious,  or  made  in  bad  faith"  or  where  "the  complaint  is  not  within  the  jurisdiction  of  the 
Commission":  ibid.,  s.  34. 
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and  usually  conducts  a  fact-finding  conference  between  the  parties.  If  that  does 
not  resolve  the  matter,  the  officer  conducts  a  detailed  investigation.  This  is 
generally  a  very  time-consuming  process;  according  to  the  Commission,  the 
investigation  of  a  complex  allegation  of  systemic  discrimination  can  require  a  full 
year  of  an  officer's  time.  The  officer  then  tries  again  to  effect  a  settlement.  If 
that  fails,  the  Commission  decides  whether  to  ask  the  Minister  of  Citizenship  to 
appoint  a  board  of  inquiry  to  hold  a  hearing;  if  requested  to  do  so,  the  Minister 
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must  appoint  such  a  board.  Where  the  Commission  decides  not  to  make  such  a 
request  of  the  Minister,  a  complainant  may  request  it  to  reconsider  its  decision. 

The  Human  Rights  Code  provides  that  the  Commission,  rather  than  the 
complainant,  has  carriage  of  the  complaint  before  the  board  of  inquiry, 
although  the  complainant  may  also  be  represented  by  his  or  her  own  counsel,  and 
occasionally  is.  Proceedings  before  a  board  of  inquiry  are  formal  hearings, 
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governed  by  the  Statutory  Powers  Procedure  Act.  In  addition  to  acting  as  an 
advocate  for  the  complainant  before  the  board  of  inquiry,  the  Commission  fulfils 
many  functions,  including  conducting  public  educational  activities  in  matters  of 
human  rights,  receiving  and  investigating  complaints,  and  deciding  whether  to 
have  a  board  of  inquiry  appointed. 

A  board  of  inquiry  consists  of  one  or  more  adjudicators,  appointed  by  the 
Minister   of  Citizenship   on   an   ad  hoc   basis    from   a   panel    of  part-time 
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adjudicators.  Many  of  the  people  on  the  panel  also  do  or  have  done  grievance 
arbitration.  The  overlap  is  due  in  part  to  the  fact  that,  until  a  few  years  ago,  the 
Human  Rights  Code  was  under  the  aegis  of  the  Ministry  of  Labour,  and  the 
people  who  would  sit  as  boards  of  inquiry  were  chosen  by  the  Office  of 
Arbitration  in  that  Ministry.  The  Ministry  of  Citizenship  is  now  reorganizing  the 
board  of  inquiry  appointment  process  to  introduce  some  of  the  features  of  a 
standing  tribunal.  A  part-time  chair  of  the  board  of  inquiry  panel  has  now  been 
appointed  and  has  been  given  the  power  to  recommend  appointments  to  the 
Minister  of  adjudicators  for  each  case.  A  Board  of  Inquiry  Office  has  also  been 
established  and  is  responsible  for  scheduling  and  co-ordinating  all  board  of 
inquiry  matters. 
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Ibid.,  s.  36. 

Ibid.,  s.  37. 

Ibid.,  s.  39(2)(a). 

Supra,  note  84. 

Human  Rights  Code,  supra,  note  4,  s.  38(1). 
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Unique  among  the  tribunals  being  considered,  the  board  of  inquiry  under 
the  Human  Rights  Code  has  a  full  right  of  appeal  to  the  Divisional  Court.198 
From  1986-87  to  1988-89,  the  number  of  complaints  filed  each  year  with  the 
Ontario  Human  Rights  Commission  was  between  1,700  and  1,800.  During  those 
years,  the  number  of  boards  of  inquiry  appointed  varied  between  twenty-six  and 
seventy  a  year. 


7.      PAY  EQUITY  ACT 
(a)    History 

Pay,  like  other  matters  of  employment,  is  generally  dealt  with  in  the 
contract  of  employment.  At  common  law,  therefore,  without  any  legislative 
constraints  and  in  the  absence  of  collective  pressures  on  the  employer,  the 
employer  was  free  to  agree  to  pay  an  employee  less  than  other  employees  were 
being  paid  to  do  the  same  type  of  work.  Moreover,  the  decision  could  be  made 
on  capricious  grounds. 


In  order  to  bring  some  fairness  into  the  workplace,  in  1951  the  province  of 
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Ontario  enacted  the  first  legislation  in  the  country  prohibiting  employers  from 
discriminating  between  male  and  female  employees  "by  paying  a  female 
employee  at  a  rate  of  pay  less  than  the  rate  of  pay  paid  to  a  male  employee 
employed  by  him  for  the  same  work  done  in  the  same  establishment".  Other 
provinces  followed  in  due  course. 


The  problem  with  this  legislation  was  that  it  only  applied  when  men  and 
women  were  doing  the  same  work.  If  the  work  was  different,  the  employer  could 
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Ibid.,  s.  42.  Section  42(3)  provides  that  "an  appeal... may  be  made  on  questions  of  law  or 
fact  or  both  and  the  court  may  affirm  or  reverse  the  decision  or  order  of  the  board  of  inquiry 
or  direct  the  board  to  make  any  decision  or  order  that  the  board  is  authorized  to  make  under 
this  Act  and  the  court  may  substitute  its  opinion  for  that  of  the  board". 

The  Female  Employees  Fair  Remuneration  Act,  1951 ,  supra,  note  74.  At  this  time  the  rights 
of  other  minorities  were  protected  by  The  Fair  Employment  Practices  Act,  1951,  supra, 
note  176. 

The  Female  Employees  Fair  Remuneration  Act,  1951,  supra,  note  74,  s.  2(1). 

The  Equal  Pay  Act,  1952,  S.S.  1952,  c.  104;  Equal  Pay  Act,  S. B.C.  1953,  c.  6  (2nd  Sess.); 
Equal  Pay  Act,  S.N.S.  1956,  c.  5;  The  Equal  Pay  Act,  S.M.  1956,  c.  18;  Female  Employees 
Equal  Pay  Act,  S.C.  1956,  c.  38;  The  Equal  Pay  Act,  S. P.E.I.  1959,  c.  11;  Female 
Employees  Fair  Remuneration  Act,  S.N.B.  1960-61,  c.  7;  The  Newfoundland  Human  Rights 
Code,  1969,  S.N.  1969,  No.  75,  s.  10;  The  Individual's  Rights  Protection  Act,  S.A.  1972, 
c.  2,  s.  5. 
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continue  to  distinguish  in  the  amount  paid  to  men  and  women  employees.  In  such 
cases,  women  employees  would  be  "ghettoized"  into  low-paying  jobs. 

(b)    Jurisdiction 
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The   stated  purpose   of  the   Pay  Equity  Act       is    "to   redress   gender 
discrimination  in  compensation  for  work  performed  by  employees  in  female  job 

2f)  i 

classes"  —discrimination  that  is  thought  to  be  due  to  the  undervaluing  of  jobs 
usually  held  by  women.  The  Act  applies  to  all  private  sector  employers  with  at 
least  ten  employees,  all  public  sector  employers,  the  employees  of  employers  to 
whom  this  Act  applies,  and  to  their  bargaining  agents,  if  any. 

Every  employer  is  required  by  the  Pay  Equity  Act  to  "establish  and 
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maintain  compensation  practices  that  provide  for  pay  equity".  To  this  end, 
comparisons  must  be  made,  using  a  gender-neutral  comparison  system,  "between 
each  female  job  class... and  the  male  job  classes  in  the  establishment  in  terms  of 

906 

compensation  and  in  terms  of  the  value  of  the  work  performed",  and  such 
comparisons  must  result  in  a  pay  equity  plan  for  each  establishment  and  each 
bargaining  unit.  For  unionized  groups,  the  employer  must  attempt  to  negotiate 
both  the  gender-neutral  comparison  system  and  the  pay  equity  plan  itself  with  the 

207 

bargaining    agent.        For    unorganized    employees,    the    employer    itself    is 

208 

responsible  for  devising  the  comparison  system  and  the  plan. 

The  Pay  Equity  Act  is  quite  deferential  to  collective  bargaining  in  some 
respects.  Thus,  it  does  not  preclude  differences  in  pay  rates  based  on  "a  formal 
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Supra,  note  5. 

Ibid. ,  s.  4(1).  The  preamble  to  the  Act  states  that  "it  is  desirable  that  affirmative  action  be 
taken  to  redress  gender  discrimination  in  the  compensation  of  employees  employed  in  female 
job  classes  in  Ontario". 

Ibid.,  s.  3(1).  Part  II  of  the  Act  deals  with  public  sector  and  large  private  sector  employees. 
Part  III  of  the  Act  deals  with  small  private  sector  employees. 

Ibid.,  s.  7(1).  Part  III  employers,  that  is  employers  with  more  than  nine  and  fewer  than  100 
employees  (s.  18),  are  not  obliged  to  establish  such  plans  (s.  19).  If  they  decide  to  do  so 
(s.  20),  they  must  give  notice  to  the  bargaining  agents,  if  any,  and  post  a  notice  of  the 
decision  in  the  workplace. 

Ibid.,  s.  4(2). 

Ibid.,  s.  14. 

Ibid.,  s.  15. 
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seniority  system  that  does  not  discriminate  on  the  basis  of  gender"/05  and  it 
allows  pay  equity,  once  attained,  to  be  departed  from  because  of  "differences  in 
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bargaining  strength".      In  all  circumstances,  however,  a  pay  equity  plan  must 
conform  to  the  provisions  of  the  Act. 

Once  created,  a  pay  equity  plan  prevails  over  a  collective  agreements,212 
and  pay  rate  adjustments  required  by  the  plan  are  deemed  to  be  incorporated  into 
the  collective  agreement.  Thus,  grievance  arbitration  is  available  as  an  alternative 
means  of  enforcing  pay  equity  plans,  albeit  indirectly  through  the  collective 
agreement. 


(c)    Administration 

Administration  of  the  Pay  Equity  Act  is  entrusted  to  the  Pay  Equity 
Commission.  The  Commission  consists  of  the  Pay  Equity  Office  and  the  Pay 
Equity  Hearings  Tribunal.  The  Pay  Equity  Office  has  several  functions, 
including  research,  public  education,  and  responsibility  for  the  enforcement  of 
the  Act.  Employees  of  the  Pay  Equity  Office,  known  as  "review  officers", 
monitor  the  preparation  and  implementation  of  pay  equity  plans,  investigate 
complaints  and  objections  to  plans,  and  try  to  effect  settlements  where  there  is  a 
dispute.  Where  review  officers  are  of  the  opinion  that  a  pay  equity  plan  is  not 
be  prepared  as  required,  they  are  authorized  to  make  orders  binding  upon  the 

-*•       216 

parties. 

The  Pay  Equity  Hearings  Tribunal  is  independent  of  the  Pay  Equity  Office, 
and  has  two  main  functions.  It  may  resolve  any  pay  equity  disputes  that  cannot  be 
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Ibid.,  s.  8(l)(a). 

Ibid.,  s.  8(2). 

Ontario  Northland  (1992),  3  P.E.R.  166,  application  for  judicial  review  dismissed  June  18, 
1993;  Management  Board  Secretariat,  unreported  (October  7,  1993);  and  St.  Joseph's  Villa, 
unreported  (August  19,  1993). 

Pay  Equity  Act,  supra,  note  5,  s.  21.5,  as  en.  by  S.O.  1993,  c.  4,  s.  12. 

Ibid.,  s.  27. 

Ibid.,  s.  33. 

Ibid.,  s.  34(2). 

Ibid.,  s.  24. 
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settled  by  the  review  officers,      and  it  hears  challenges  to  the  decisions  of  the 

218 

review  officers. 

Review  officers  and  the  Tribunal  are  also  involved  in  the  enforcement  of 
the  Act.  An  employer,  employee,  group  of  employees,  or  union  may  file  a 
complaint  with  the  Pay  Equity  Commission  that  there  has  been  a  violation  of  the 
Pay  Equity  Act,  its  regulations,  or  any  order  of  the  Commission.  Employees 
and  unions  may  also  file  a  complaint  that  the  pay  equity  plan  is  not  being 

220 

implemented  according  to  its  terms.  All  such  complaints  are  investigated  by  a 
review  officer. 

Review  officers  have  the  authority  to  decide  not  to  consider  a  complaint  if 
they  are  of  the  opinion  that  "the  subject-matter  of  the  complaint  is  trivial, 
frivolous,  vexatious  or  made  in  bad  faith;  or... the  complaint  is  not  within  the 
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jurisdiction  of  the  Commission" .  If  a  review  officer  decides  that  a  complaint 
should  not  be  considered,  for  either  of  the  reasons  above,  the  complainant  may 
request  a  hearing  before  the  Pay  Equity  Hearings  Tribunal  with  respect  to  that 
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decision. 

If  the  review  officer  cannot  settle  the  complaint  and  does  not  make  an 
order,  or  if  a  party  is  dissatisfied  with  the  order,  the  matter  can  be  taken  by  the 
party  to  the  Pay  Equity  Hearings  Tribunal,  which  is  required  to  conduct  a 
hearing  de  novo.  The  Pay  Equity  Act  gives  the  Tribunal  specific  power  to  make  a 
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variety  of  orders  to  secure  compliance  with  the  Act.  Prosecutions  for  certain 
violation  of  the  Act  are  permitted,  but  only  with  the  Tribunal's  consent. 

The  Pay  Equity  Hearings  Tribunal  sits  in  tripartite  panels,  and  consists  at 
present  of  four  neutral  chairpersons,  three  of  them  full-time,  and  several 
members  representing  employers  and  employees.  It  is  subject  to  the  Statutory 


217  Ibid.,  s.  25(l)(a),  (c). 
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Powers  Procedure  Act,  and  has  developed  a  range  of  practices,  including  pre- 
hearing conferences,  designed  to  achieve  settlements  and  expedite  hearings. 

8.      EMPLOYMENT  EQUITY  ACT,  1993 

(a)    History 

By  ensuring  that  the  employer  is  not  able  to  discriminate  against  various 
groups  in  terms  of  pay,  the  Pay  Equity  Act  does  not  affect  the  common  law  right 
of  the  employer  to  enter  into  a  contract  of  employment  with  the  person  of  the 

225 

employer's  choice.  This  means,  therefore,  that  the  employer  can  decide  not  to 
hire  a  person  on  the  basis  of  personal  characteristics  having  little  or  nothing  to  do 
with  that  persons'  ability  to  perform  the  job  sought. 

Although  as  early  as  1951,  human  rights  legislation  in  Ontario  prohibited 
employers  from  discriminating  on  the  basis  of  "race,  creed,  colour,  nationality, 
ancestry  or  place  or  origin"  when  entering  into  a  contract  of  employment,  no 
such  legislation  was  available  at  the  time  to  protect  women.  That  did  not  happen 
until  an  amendment  was  made  to  the  then  existing  Ontario  Human  Rights 

227 

Code.  Even  then,  employers  could  usually  discriminate,  not  by  refusing  to  hire 
members  of  protected  groups,  but  by  setting  out  discriminatory  terms  and 

228 

conditions  as  part  of  a  job  offer,  although  in  setting  such  terms  and  conditions 
the  employer  was  required  to  act  honestly  or  with  sincere  intent  and  the  limitation 
had  to  be  supported  in  fact  and  reason. 

To  determine  whether  Crown  corporations  and  corporations  owned  by  the 
federal  government  were  discriminating  against  certain  groups,  the  federal 
government  established  the  Royal  Commission  on  Equality  in  Employment  in 
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Supra,  note  84. 

Although  this  decision  was  given  in  a  different  context,  Franklin  v.  Evans,  supra,  note  172, 
states  the  position  at  common  law. 

The  Fair  Employment  Practices  Act,  1951,  supra,  note  176,  preamble. 

The  Ontario  Human  Rights  Code  Amendment  Act,  1972,  SO.  1972,  c.  119,  ss.  1,  2,  3, 
which  amended  The  Ontario  Human  Rights  Code,  R.S.O.  1970,  c.  318,  preamble, 
ss.  1(1),  2  respectively. 

J.  Keene,  Human  Rights  in  Ontario,  2nd  ed.  (Toronto:  Carswell,  1992),  at  36. 

Re  Borough  of  Etobicoke  and  Ontario  Human  Rights  Commission  (1979),  26  O.R.  (2d)  308, 
104  D.L.R.  (3d)  674  (Div.  Ct),  affd  (1980),  29  O.R.  (2d)  499,  112  D.L.R.  (3d)  192 
(C.A.),  rev'd  [1982]  1  S.C.R.  202,132  D.L.R.  (3d)  14. 
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1984.230  The  report  found  that  the  groups  designated  by  the  federal  government 

231 

were  under-represented  in  most  of  the  major  occupations,      and  that  the  cause 

232 

for  this  was  the  existence  of  systemic  discrimination  in  the  workplace.  The 
report  recommended  that  legislation  be  enacted  that  would  require  employers  to 
implement  employment  equity,  that  would  require  employers  to  collect  and  file 
data,  by  designated  group,  on  the  participation  rates,  occupational  distribution, 
and  income  levels  of  employees  in  their  workforces,  and  that  would  contain  some 

233 

enforcement  mechanism. 

The  purpose  of  employment  equity  legislation  is  to  achieve  greater  fairness 
in  the  workplace  and  a  broadly  representative  work-force  by  ensuring  that 
"groups  such  as  women,  the  disabled,  native  people,  members  of  visible 
minorities"  have  a  "fair  and  equal  opportunity  to  be  gainfully  employed  in 
Ontario".234  The  kind  of  discrimination  that  employment  equity  focuses  upon  is 
systemic  or  indirect  discrimination. 


(b)    Jurisdiction 

Although  the  Royal  Commission  was  appointed  by  the  federal  government, 
and  was  therefore  concerned  with  employment  equity  in  the  federal  sphere, 
Ontario  has  taken  steps  to  implement  some  of  the  recommendations  of  the  report. 

235 

Thus  the  Employment  Equity  Act,  1993,  seeks  to  require  every  employer,  other 
than  those  exempted  by  the  Act,  to  implement  and  maintain  employment  equity. 
Employment  equity  is  described  by  the  Act  as  the  entitlement  that  designated 
groups  have  "to  be  considered  for  employment,  hired,  treated  and  promoted  free 
of  barriers,  including  systemic  and  deliberate  practices  and  policies,  that 
discriminate  against  them. . . " . 


To  ensure  that  the  designated  groups  are  reflected  in  every  employer's 
work-force  and  that  the  employers'  recruitment,  employment,  and  promotion 
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Canada,  Report  of  the  Royal  Commission  on  Equality  in  Employment  (Ottawa:  Supply  and 
Services  Canada,  October  1984)  (Commissioner:  Judge  R.S.  Abella). 

Ibid.,  ch.  2. 

Ibid.,  at  193. 

Ibid.,  at  255. 

Ontario,  Legislative  Assembly,  Debates,  No.  47  (June  14,  1990),  at  1766. 

Supra,  note  6. 

Ibid.,  s.  2 
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practices  and  policies  are  free  of  systemic  and  deliberate  discrimination,  the  Act 
requires  each  employer  subject  to  the  legislation  to  prepare  an  employment  equity 

237 

plan  in  accordance  with  the  Act  and  the  regulations.  Once  the  plan  is  complete, 
the  employer  is  obliged  to  "implement  and  maintain  employment  equity  by 
recruiting,  hiring,  retaining,  treating  and  promoting  employees  according  to 
employment  equity  principles  and  in  accordance  with  the  employment  equity  plan 

238 

that  applies  in  respect  of  those  employees". 


(c)    Administration 

In  order  to  ensure  that  the  employers  comply  with  their  obligations,  the  Act 

239 

creates  the  Employment  Equity  Commission.  The  Commission  is  empowered 
to  conduct  an  audit  of  an  employer,  and  in  that  regard  is  given  the  power  to  enter 
any  place,  to  request  the  production  of  documents,  and  to  remove  documents  for 
the  purpose  of  making  copies.240  If  the  Commission  is  of  the  opinion  that  an 
employer  may  not  be  complying  with  its  obligations  under  the  Act,  it  may 
endeavour  to  effect  a  settlement  with  the  employer  that  will  ensure 
compliance.241  Without  a  hearing,  however,  the  Commission  may  order  an 
employer  to  take  specified  steps  to  achieve  compliance. 


Orders  made  by  the  Commission  may  be  appealed  by  employers  to  the 
Employment  Equity  Tribunal,243  although  not  by  employees.  Either  employers  or 
bargaining  agents  may  apply  to  the  Tribunal  if  they  have  not  resolved  any  matter 
of  their  joint  responsibilities,  and  employers  are  required  to  apply  if  they  and 
the  bargaining  agents  have  not  carried  out  their  joint  responsibilities  within  the 
time  required  by  the  Act. 
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Ibid.,   s.  27.  : 

specified  in  s.  ! 
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Ibid.,  s.  27(3). 
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Ibid.,  s.  30(1). 
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Ibid.,  s.  30(2). 

Ibid.,  s.  27.  It  appears  that  the  Commission  may  only  order  this  if  the  circumstances 
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Employees  may  apply  to  the  Tribunal  if  the  employer  fails  to  comply  with 
the  employment  equity  plan  or  if  it  fails  to  implement  a  settlement  between  it  and 
the  Commission  or  it  and  its  employees.  In  addition,  they  may  apply  if  the 
employer  and  the  bargaining  agent  are  not  carrying  out  their  joint  responsibilities 
in  good  faith  or  if  the  employer  has  not  applied  to  the  Tribunal  when  required  to 
do  so.  47  They  may  also  apply  if  another  person,  not  necessarily  the  employer, 

248 

has  intimidated,  coerced,  penalized,  or  discriminated  against  them. 


Finally,  the  Commission  may  apply  to  the  Tribunal  to  determine  whether 
the  employer  has  complied  with  its  obligations  under  the  Act. 


246    Ibid.,  s.  29(1). 
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248 

Ibid.,  s.  33.  Note  that  this  section,  because  it  uses  the  word  "person",  may  apply  to  other 

than  "employees". 
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CHAPTER  3 


THE  CASE  FOR  REFORM 


1 .      PROBLEM  OF  DELAY 

A  primary  reason  for  using  tribunals  instead  of  courts  to  resolve  disputes  is 
that  they  are  supposed  to  provide  faster  results.  This  is  particularly  useful  in  the 
workplace  where,  unlike  most  other  areas  of  litigation,  the  parties  must  continue 
to  associate  and  to  cooperate  on  matters  of  mutual  concern.  As  Mr.  Justice  Cory 
recently  noted: 

Unresolved  disputes  fester  and  spread  the  infection  of  discontent.  They  cry  out  for 
resolution.  Disputes  in  the  field  of  labour  relations  are  particularly  sensitive.  Work  is 
an  essential  ingredient  in  the  lives  of  most  Canadians.  Labour  disputes  deal  with  a 
wide  variety  of  work  related  problems.  They  pertain  to  wages  and  benefits,  to 
working  conditions,  hours  of  work,  overtime,  job  classification  and  seniority.  Many 
of  the  issues  are  emotional  and  volatile.  If  these  disputes  are  not  resolved  quickly  and 
finally  they  can  lead  to  frustration,  hostility  and  violence.  Both  the  members  of  the 
work  force  and  management  have  every  right  to  expect  that  their  differences  will  be, 
as  they  should,  settled  expeditiously.  Further,  the  provision  of  goods  and  services  in 
our  complex  society  can  be  seriously  disrupted  by  long  running  labour  disputes  and 
strikes-.  Thus  society  as  a  whole,  as  well  as  a  the  parties,  has  an  interest  in  their  in 
their  prompt  resolution. 


Notwithstanding  the  need  to  resolve  work  disputes  quickly,  an  examination 
of  the  tribunals  subject  to  this  report,  in  the  period  for  which  the  Commission 


For  example,  in  the  context  of  grievance  arbitration,  see  Re  O.C.A.W.,  Local  9-672  and 
Dow  Chemical  of  Canada  Ltd.  (1966),  18  L.A.C.  50,  at  55:  "Prompt  adjustment  of 
grievances  is  naturally  of  great  importance  in  maintaining  amicable  labour-management 
relations.  Unions  have  often  complained  of  the  corrosive  effect  of  unresolved  grievances  of 
individuals  who  feel  themselves  wronged,  but  are  unable  to  secure  speedy  redress  because  of 
management  evasion  or  delay". 

Dayco  (Canada)  Ltd.  v.  CAW-Canada,  [1993]  2  S.C.R.  230,  at  306-07,  102  D.L.R.  (4th) 
609,  at  660-61,  per  Cory  J. 
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could  obtain  the  most  consistent  information,  shows  that  many  of  them  require  a 
great  deal  of  time  to  move  cases  along  to  adjudication.  Clearly,  the  delay  caused 
by  the  tribunals  is  a  psychological  impairment  to  access  and  is  something  for 
which  this  report  should  seek  a  remedy. 

The  most  notoriously  slow  is  the  process  under  the  Human  Rights  Code,  so 
much  so  that  it  has  been  characterized  by  the  Ombudsman  as  "unreasonable  and 
oppressive".  From  the  last  eighteen  Ontario  board  of  inquiry  decisions  reported 
in  the  Canadian  Human  Rights  Reporter  as  of  September  1990,  it  appears  that  the 
average  time  between  the  filing  of  the  complaint  and  the  date  of  the  decision  was 
over  forty -three  months.  The  pre-adjudication  stages  accounted  for  most  of  the 
delays,  although  the  adjudicative  stage  (the  board  of  inquiry)  also  took  quite  a 
while.  According  to  figures  complied  by  the  Office  of  Arbitration  in  1988,  board 
of  inquiry  hearings  in  1985  and  1986  took  more  than  four  days  on  average,  and 
the  time  between  a  board's  appointment  and  its  decision  averaged  6.5  months  in 
1985  and  7.6  months  in  1986.7 

None  of  the  other  enforcement  processes  in  the  employment  area  is  nearly 
as  slow.  Some,  however,  are  not  very  fast.  Grievance  arbitration  is  one  of  them. 


In  this  report  the  Commission  has  attempted  to  obtain  up-to-date  figures  showing,  for 
example,  the  delay  that  exists  between  filing  and  adjudication.  Recognizing  the  problems 
caused  by  delay,  tribunals  are  making  efforts  to  speed  up  the  process,  with  the  result  that  the 
figures  quoted  by  the  Commission  may  not  be  representative  of  the  actual  state  of  affairs  at 
the  time  of  publication.  However,  the  Commission  is  of  the  opinion  that  delay  is  still  a 
problem. 

R.S.O.  1990,  c.  H-19. 

Ombudsman  Ontario,  Ombudsman  Special  Report  on  the  Ontario  Human  Rights  Commission 
(Toronto:  July  26,  1993),  at  3. 

The  problem  of  extreme  delay  is  not  confined  to  Ontario.  The  Saskatchewan  Court  of  Appeal 
has  held  that  time  lags  of  three  to  four  years  between  the  filing  of  two  particular  complaints 
under  The  Saskatchewan  Human  Rights  Code,  R.S.S.  1978,  c.  S-24.1,  and  the  hearing  date 
were  such  a  source  of  anxiety  and  disruption  to  the  respondent,  and  caused  him  sufficient 
prejudice  in  defending  himself  against  the  complaints,  as  to  constitute  a  deprivation  of  his 
right  to  security  of  the  person  in  a  manner  not  in  accordance  with  fundamental  justice, 
contrary  to  s.  7  of  the  Canadian  Charter  of  Rights  and  Freedoms,  Part  I  of  the  Constitution 
Act,  1982,  being  Schedule  B  of  the  Canada  Act  1982,  c.  11  (U.K.)  (hereinafter  referred  to  as 
the  "Charter").  The  Court  stayed  the  proceedings  under  s.  24  of  the  Charter:  Kodellas  v. 
Human  Rights  Commission  (Sask.)  (1989),  77  Sask.  R.  94,  60  D.L.R.  (4th)  143  (C.A.). 

This  does  not  include  cases  where  a  settlement  was  reached  during  the  board  of  inquiry 
stage. 
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Of  685  arbitration  cases  decided  in  1983,  one  study  found  that  those  following 
the  section  468  expedited  procedure  took  an  average  of  seventeen  weeks  from 
date  of  grievance  to  date  of  award,  those  involving  single  arbitrators  under  the 
regular  procedure  took  over  thirty -nine  weeks,  and  those  involving  tripartite 
boards  took  over  fifty -nine  weeks.  An  earlier  study  showed  that  the  average  time 
taken  in  the  1971-73  period,  before  section  46  was  enacted,  was  about  thirty-four 
weeks  for  single-arbitrator  cases  and  about  thirty-eight  weeks  for  tripartite  board 

10 

cases. 

The  procedures  under  the  Employment  Standards  Act  are  very  heavily 
used  at  the  initial  levels,  with  over  20,000  claims  filed  annually.  Of  these,  there 
are  only  100  to  150  referees'  decisions  each  year  on  employers'  appeals,  most  of 
which  are  unreported,  and  there  is  little  data  on  how  fast  the  process  works. 
While  an  analysis  of  these  claims  shows  that  over  half  are  either  resolved  or  sent 
on  for  further  enforcement  or  appeal  proceedings  within  sixty  days,  that  few 
referees'  hearings  take  longer  than  one  day,  and  that  the  time  between  hearing 
and  decision  is  seldom  more  than  two  months,  there  is  some  evidence  that  overall 
the  process  is  not  a  quick  one.  This  conclusion  is  based  upon  the  comment  of  one 
referee  who,  also  being  a  leading  academic  writer  on  employment  adjudication 
processes,  said  in  a  recent  decision  that  the  time  lag  of  over  a  year  in  that  case 
between  the  claim  and  the  decision  was,  in  his  experience,  "not  atypical". 

Some  employment  rights  enforcement  processes  in  Ontario  appear  to  deal 
with  most  of  their  cases  fairly  quickly.  The  smallest-scale  adjudicative  process, 
the  Director  of  Appeals  under  the  Occupational  Health  and  Safety  Act,13  has 
probably  been  the  fastest.  This  office,  with  a  proportionately  small  caseload,  is 
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See  Labour  Relations  Act,  R.S.O.  1990,  c.  L.2,  s.  46,  as  am.  by  S.O.  1992,  c.  21,  s.  24(1). 

C.  Winter,  Grievance  Arbitration  Awards  in  Ontario,  1983  (Ontario  Ministry  of  Labour, 
Research  Branch,  June  1985),  cited  by  J.B.  Rose,  "Statutory  Expedited  Grievance 
Arbitration:  The  Case  of  Ontario"  (1986),  41  Arb.  J.  (No.  4)  30,  at  43. 

H.  Goldblatt,  Justice  Delayed... The  Arbitration  Process  (statistical  study)  (Toronto:  Labour 
Council  of  Metropolitan  Toronto,  1974),  at  11-12. 

R.S.O.  1990,  c.  E-14. 

Kyrkos  Enterprises  Ltd.,  [1989]  2  E.S.B.  No.  2519  (J.B.  Rose,  May  30,  1989).  Professor 
Rose's  decision  was  released  twenty  days  after  the  hearing. 

R.S.O.  1990,  c.  O.l. 
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staffed  by  one  person  on  a  part-time  basis.  The  current  Director  of  Appeals  has 
heard  appeals  from  inspectors'  orders  within  about  two  months  of  the  appeal 
being  filed.  Most  of  the  hearings  have  lasted  no  more  than  one  day,  and  decisions 
have  been  written  quickly.  The  functions  of  the  Director  of  Appeals  are  to  be 
taken  over,  in  an  expanded  form,  by  an  adjudicator,  under  recent  amendments14 
to  the  Act. 

The  Pay  Equity  Hearings  Tribunal,  which  has  decided  relatively  few  cases 
so  far,  has  a  policy  to  begin  the  hearing  within  sixty  days  after  the  application  is 
filed.  Initially,  hearings  averaged  about  twelve  days  in  length  and  decisions 
were  rendered  within  about  thirty  days  after  the  end  of  the  hearing.  Recently, 
however,  given  the  nature  of  the  issues  involved,  the  Tribunal  has  found  it 
difficult  to  issue  decisions  within  that  time  frame.  It  remains  to  be  seen  what  the 
Pay  Equity  Hearings  Tribunal's  time  frame  will  be,  for  starting  hearings  and  for 
issuing  decisions,  when  its  caseload  finally  stabilizes. 

The  Ontario  Labour  Relation  Board's  processes  have  also  been  relatively 
fast  most  of  the  time,  although  the  speed  by  which  matters  have  proceeded  is 
partially  dependent  upon  the  jurisdiction  being  exercised.  Among  its  quite  diverse 
caseload,  unfair  labour  practice  cases  are  perhaps  the  most  comparable  to  cases 
dealt  with  by  other  adjudicative  tribunals.  The  700  unfair  labour  practice  cases 
which  the  Board  disposed  of  in  1989-90  took  an  average  of  about  eight  weeks 
each,  down  by  about  two  weeks  since  1986-87.  However,  over  half  of  the 
Ontario  Labour  Relations  Board's  cases  reported  as  closed  each  year  appear  to  be 
settled  or  withdrawn  and  thus  do  not  require  hearings  or  decisions— in  contrast  to 
the  samples  of  human  rights  and  arbitration  cases  mentioned  above,  all  of  which 
resulted  in  written  decisions.  A  significant  but  apparently  declining  number  of  the 
Board's  unfair  labour  practice  cases  take  a  quite  a  long  time:  sixteen  percent  took 
more  than  twenty-four  weeks  in  1989-90,  down  from  about  twenty -eight  percent 
in  1986-87  and  eighteen  percent  in  1988-89. 16 


14 


15 


16 


Occupational  Health  and  Safety  Act,  R.S.O.  1980,  c.  321,  s.  32,  as  am.  by  S.O.  1990,  c.  7, 

s.  32(3). 

As  discussed  infra,  ch.  4,  some  of  the  delay  under  the  Pay  Equity  Act,  R.S.O.  1990,  c.  P. 7, 
is  attributable  to  the  fact  that  efforts  are  made  to  mediate  the  dispute  before  it  goes  to  the 
Tribunal.  These  efforts  presumably  provide  at  least  one  of  the  reasons  for  the  Tribunal's 
ability  to  begin  to  resolve  the  dispute  soon  after  an  application  is  filed. 

Ontario  Labour  Relations  Board,  Annual  Reports,  1989-90,  1988-89,  1986-87,  Table  7.  It  is 
interesting  to  note  that  the  Ontario  Labour  Relations  Board  finds  it  more  difficult  to  finish 
cases  quickly  in  the  area  of  jurisdictional  disputes,  which  tend  to  be  more  like  human  rights 
cases  in  their  factual  complexity  and  intractability.  In  1989-90,  there  were  556  cases  in  the 
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The  Ontario  Labour  Relations  Board  also  arbitrates  all  grievances  from  the 
construction  industry.  Many  of  them  are  simple  wage  or  benefit  collection  cases, 
which  do  not  require  a  hearing.  In  recent  years  the  Labour  Relations  Board  has 
disposed  of  fifty  to  sixty  percent  of  construction  industry  grievances  within  three 
weeks  of  their  filing,  but  roughly  ten  percent  each  year  have  taken  more  than 
twenty-four  weeks;  in  fact,  several  grievance  have  taken  as  long  as  a  year. 

Over  all,  then,  the  speed  of  employment  rights  adjudication  in  Ontario  is 
quite  variable  and  is  generally  not  very  impressive.  Although  figures  have  not 
been  gathered  until  recent  years,  it  is  widely  acknowledged  that  in  most  of  the 
adjudicative  processes  in  question,  the  average  time  taken  has  been  gradually 
increasing  at  every  stage— in  pre-hearing  procedures,  in  hearings,  and  in  the 
writing  of  decisions.  Why  has  this  been  happening? 

Most  people  in  the  employment  law  field,  whatever  their  role,  believe  that 
the  main  reasons  lie  in  a  growing  awareness  of  rights  and  a  growing 
determination  to  enforce  them,  and  in  the  fact  that  lawyers  and  parties  are  both 
much  busier  than  they  were  a  few  years  ago.  As  a  result,  more  complaints  are 
made  and  followed  up  and  dates  have  to  be  set  further  ahead  to  fit  within  an 
advocate's  busy  schedule. 

In  addition,  when  a  matter  has  been  set  down,  the  parties  have  to  deal  with 
increasingly  detailed  and  complicated  substantive  law.18  In  human  rights 
proceedings,  for  example,  the  old  "whodunit"  cases  are  a  thing  of  the  past. 
Bigotry  is  more  often  disguised,  and  better  disguised,  than  it  used  to  be,  so  that 
even  direct  discrimination  usually  has  to  be  proven  by  circumstantial  evidence. 
And,  of  course,  the  boundaries  of  what  the  law  sees  as  bigotry  have  moved  far 
beyond  where  they  were  in  the  years  before  it  began  to  grapple  with  indirect  or 
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Board's  "all  other  cases"  category— that  is,  cases  other  than  certifications,  unfair  labour 
practices,  and  construction  industry  grievance  arbitrations.  Of  those  556  cases,  137,  or 
almost  twenty-five  percent,  needed  more  than  twenty-four  weeks  for  disposition.  Most  of 
those  137  cases  appear  to  have  involved  jurisdictional  disputes. 

For  example,  the  Office  of  Arbitration  has  prepared  to  meet  the  rigorous  time  limits  under 
s.  45  of  the  Labour  Relations  Act,  supra,  note  8,  as  am.  by  S.O.  1992,  c.  21,  s.  23;  1993, 
c.  38,  s.  67(4),  but  the  parties  have  often  asked  for  delays. 

For  example,  as  one  management  counsel  pointed  out,  the  increasing  use  of  concepts  such  as 
estoppel  to  go  beyond  the  words  of  the  collective  agreement  "has  forced  the  labour  lawyer 
out  of  the  confines  of  the  agreement  and  into  the  reality  of  the  plant  floor",  and  has  required 
much  more  detail  and  precision  in  everything  from  opinion  letters  to  cross-examination  at 
hearings. 
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systemic  discrimination.  Indirect  discrimination  cases,  where  the  difficult 
concepts  of  reasonable  accommodation  and  undue  hardship  are  central,  may 
involve  more  complex  factual  and  legal  issues  than  even  the  most  subtle  cases  of 
alleged  direct  discrimination.  As  a  result  of  the  increased  difficulty  of  the  matters 
before  these  tribunals,  more  time  must  be  spent  on  hearings  and  in  writing 
decisions  than  ever  before. 

In  the  pay  equity  and  employment  equity  regimes,  this  problem  is 
complicated  by  the  fact  that  the  tribunals  are  regularly  presented  with  cases  of 
first  impression.  Until  these  tribunals  work  out  their  jurisprudence,  there  are  few 
theoretical  models  upon  which  they  can  rely. 

Finally,  in  the  past,  members  of  tribunals  were,  either  before  their 
appointment  or  as  a  result  of  years  of  adjudication,  relative  experts  in  applying 
their  constitutive  legislation.  Since  1982,  however,  many  tribunals  have  had  to 
deal  with  arguments  concerning  the  Charter.  This  creates  problems  for  the 
members,  who  have  to  apply  a  law  with  which  they  are  not  familiar,  as  well  as 
face  lengthy  and  complicated  Charter  arguments.  One  of  the  most  dramatic 

20 

examples  is  CG.A.  and  Pinkerton's  of  Canada  Ltd.,  which  concerned  the 
validity  of  the  restrictions  imposed  by  the  Labour  Relations  Act  on  the 
unionization  rights  of  plant  guards.  To  conclude  that  this  legislation  was  valid,  it 
was  necessary  to  take  sixty-five  hearing  days  to  deal  with  the  Charter  issue  only. 

There  is  no  objective  way  to  determine  what  is  a  satisfactory  time  frame  for 
matters  to  move  through  these  various  regimes.  Certainly,  if  a  comparison  were 
made  with  the  courts^  the  administrative  tribunals  under  consideration  would  hold 
up  well.  However,  for  a  number  of  reasons  this  comparison  is  not  a  fair  one. 
First,  unlike  courts,  tribunals  have  a  fairly  narrow  range  of  subject-matter  to  deal 
with,  notwithstanding  the  influence  of  the  Charter.  Second,  unlike  most  litigants 
in  court,  the  parties  to  an  administrative  tribunal  complaint  often  have  to  face 
each  other  in  the  workplace  during  the  course  of  the  proceedings;  as  a  result, 
there  is  increased  pressure  for  a  timely  resolution  of  the  dispute.  Given  these 
differences,  and  given  the  fact  that  delays  in  resolving  disputes  usually  involve 
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Supra,  note  6.  See,  for  example,  Cuddy  Chicks  Ltd.  v.  Ontario  (Labour  Relations  Board  ), 
[1991]  2  S.C.R.  5,  81  D.L.R.  (4th)  121. 

[1990]  O.L.R.B.  Rep.  Jan.  68,  8  C.L.R.B.R.  (2d)  79;  [1990]  O.L.R.B.  Rep.  June  673, 
8  C.L.R.B.R.  (2d)  1.  The  Board's  decisions  are  95  printed  pages  long  (8  C.L.R.B.R.  (2d)). 

R.S.O.  1980,  c.  228. 
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increased  expenses  for  the  parties,  matters  should  be  resolved  as  quickly  as 
possible.  Moreover,  the  constitution  may  require  an  improvement  in  the  time 
taken  for  matters  to  be  heard  by  workplace  tribunals. 

It  is  clear,  therefore,  that  there  is  a  real  need  to  improve  the  time  that  each 
tribunal  takes  in  resolving  disputes.  The  issue  is  to  discover  how  that  can  be 
done.  In  the  Commission's  opinion,  there  are  clearly  a  number  of  things  that  can 
be  looked  at— lack  of  personnel,  lack  of  financial  resources,  lack  of  training,  etc. 
Some  of  these  things  have  already  been  considered  by  the  Human  Rights 
Commission  in  its  attempt  to  reduce  its  backlog  of  cases. 
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See  A.  Campbell,  "The  Role  of  Legal  Aid  and  Legal  Clinics",  in  R.S.  Abella  and 
M.L.Rothman  (eds.),  Justice  Beyond  Orwell,  1985  (Montreal:  Yvon  Blais,  1985)  425, 
at  426:  "To  deny  any  citizen  access  to  legal  services  is  to  reduce  citizens  to  subjects  and  to 
entrench  inequality  in  its  most  fundamental  and  unjust  sense.  To  the  extent  that  any  person  is 
excluded  from  the  rule  of  law,  the  rule  of  law  is  weakened;  and  to  the  extent  that  it  can  be 
said  realistically  that  there  is  one  rule  of  law  for  the  rich  and  another  law  for  the  poor,  then 
to  that  extent  the  rule  of  law  is  not  what  it's  made  out  to  be". 

See  Kodellas  v.  Human  Rights  Commission,  (Sask.),  supra,  note  6,  where  the  Saskatchewan 
Court  of  Appeal  held  that  time  lags  of  three  to  four  years  between  the  filing  of  two  particular 
complaints  under  The  Saskatchewan  Human  Rights  Code,  supra,  note  6,  and  the  hearing  date 
constituted  a  deprivation  of  the  respondent's  right  to  security  of  the  person  in  a  manner  not  in 
accordance  with  fundamental' justice,  contrary  to  s.  7  of  the  Charter,  supra,  note  6.  The 
delay  was  a  source  of  anxiety  and  disruption  to  the  respondent,  and  caused  him  sufficient 
prejudice  in  defending  himself  against  the  complaints.  As  a  result,  the  Court  stayed  the 
proceedings  under  s.  24  of  the  Charter.  In  R.  v.  CIP  Inc.,  [1992]  1  S.C.R.  843,  135 
N.R.  90,  the  Supreme  Court  of  Canada  held  that  a  corporation,  charged  under  the  1980 
Occupational  Health  and  Safety  Act,  supra,  note  14,  s.  37(2)(c),  was  entitled  to  a  trial  within 
a  reasonable  time  under  s.  11(b)  of  the  Charter,  but  although  there  was  a  nineteen-month 
delay,  the  accused  failed  to  establish  that  its  fair-trial  interest  had  been  irremediably 
prejudiced.  Although  not  every  case  will  fit  within  the  ratio  of  these  decisions,  clearly  there 
is  a  requirement  that  the  resolution  of  a  workplace  dispute  not  take  too  long. 

The  Human  Rights  Commission  originally  created  the  Backlog  Reduction  Taskforce  in  1990. 
With  ten  officers,  the  Taskforce  was  to  close  400  cases  in  a  year's  time.  Because  not  all  ten 
officers  stayed  in  the  Taskforce  for  the  full  year,  these  goals  were  not  met.  Still,  because  the 
Taskforce  was  obviously  useful  in  reducing  the  Commission's  backlog,  another  Backlog 
Reduction  Taskforce  was  instituted  in  1991.  This  time,  there  were  thirty-six  officers  and  the 
goal  was  to  close  800  cases.  The  present  Backlog  Reduction  Taskforce  was  instituted  in  1993 
with  six  officers  and  a  goal  of  336  cases:  information  provided  by  the  Ontario  Human  Rights 
Commission.  Although  these  Taskforces  have  been  largely  successful  in  closing  old  cases, 
while  they  were  in  operation  a  new  backlog  was  created,  due  in  part  to  an  increase  in 
inquiries  and  complaints.  This  backlog  reduction  program  was  commented  on  by  the 
Ombudsman  in  her  report  to  the  Legislature:  see  Ombudsman  Special  Report  on  the  Ontario 
Human  Rights  Commission,  supra,  note  5,  at  4  and  Ontario,  Legislative  Assembly,  Standing 
Committee  on  the  Ombudsman,  "Ombudsman  special  report  on  the  Ontario  Human  Rights 
Commission",  in  Debates,  No.  B-6,  at  B-27  to  B-29  (May  4,  1994). 
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While  these  types  of  suggestions  will  likely  improve  the  situation,  the 
Commission  considers  the  solutions  to  be  peculiar  to  each  regime  and  thus  more 
properly  proposed  by  those  who  work  within  that  regime.  There  are,  however, 
two  other  areas  within  the  ambit  of  the  Commission's  expertise  and  resources 
that,  in  the  Commission's  opinion,  give  rise  to  problems  leading  to  increased 
delay— structure  and  procedure.  Accordingly,  in  the  remainder  of  this  chapter, 
we  will  discuss  the  structural  problems  in  each  of  the  various  tribunals. 
Recommendations  regarding  structural  defects  will  be  made  in  chapter  5.  In 
addition,  in  the  context  of  a  discussion  about  procedural  requirements  in 
chapter  4,  we  will  discuss  some  procedural  problems  and  make  a  number  of 
recommendations  to  resolve  those  problems. 


2.       OVERLAPPING  JURISDICTIONS 

There  are  a  variety  of  statutory  and  common  laws  that  directly  affect  and 
regulate  the  employment  relationship.  However,  this  is  not  a  unique  situation:  for 
example,  commercial  and  family  relationships  are  also  subject  to  simultaneous 
regulation  by  many  different  types  of  laws.  The  employment  relationship  is 
distinguished  from  these  other  areas  of  law  because  the  diverse  laws  governing 
the  employment  relationship  are  applied  by  many  different  adjudicative  regimes, 
with  many  different  tribunals  at  their  summits. 


(a)    Multiple  Remedies 

If  each  of  these  tribunals  had  their  own  discrete  jurisdiction,  their  existence 
would  merely  constitute  an  inconvenience  and,  because  of  the  duplication  of 
administrative  services,  perhaps  an  excessive  public  expenditure.  However,  the 
jurisdiction  exercised  by  each  of  these  tribunals  is  not  discrete;  there  are  many 
instances  where  jurisdictions  overlap.  Although  it  is  not  possible  to  list  all  the 
permutations,  the  following  discussion  illustrates  some  circumstances  where 
overlaps  may  occur. 


(i)      Grievance  Arbitration 

The  area  of  law  that  is  most  likely  to  overlap  with  other  administrative 
regimes  is  grievance  arbitration.  This  is  because  the  basis  of  grievance  arbitration 
is  a  contract— the  collective  agreement.  There  are  two  ways  in  which  an  overlap 
can  occur  between  the  collective  agreement  and  statutory  legislation. 
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First,  because  of  the  contractual  nature  of  the  collective  agreement,  there 
are  generally  no  restrictions  on  what  the  employer  and  the  union  can  put  into  that 
agreement.  Accordingly,  the  collective  agreement  can  expressly  prohibit  action 
that  has  already  been  prohibited  by  the  provincial  legislature.  Moreover,  because 
the  courts  have  concluded  that  arbitrators  must  interpret  collective  agreements  in 

•         25 

accordance  with  other  laws  that  apply  to  the  factual  situation,     statutory  terms 
can  be  impliedly  included  within  the  collective  agreement. 

Secondly,  because  private  contracts  are  subject  to  rules  enacted  by  the 
legislator,  the  validity  of  terms  included  in  a  collective  agreement  is  often  tested 
against  legislative  rules.  Where  contractual  provisions  conflict  with  the 
legislative,  arbitrators  often  have  to  apply  statutory  law. 


a.      Human  Rights 

The  Human  Rights  Code  gives  every  person  a  "right  to  equal  treatment 
with  respect  to  employment  without  discrimination  because  of  race,  ancestry, 
place  of  origin,  colour,  ethnic  origin,  citizenship,  creed,  sex,  sexual  orientation, 
age,  record  of  offences,  marital  status,  family  status  or  handicap".  Given  these 
broadly  based  prohibitions  on  discrimination,  it  is  not  surprising  that  there  are 
many   instances  where   this  provision  overlaps  or  conflicts  with  provisions 

28 

contained  in  collective  agreements. 
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McLeod  v.  Egan,  [1975]  1  S.C.R.  517,  46  D.L.R.  (3d)  150  (subsequent  references  are  to 
[1975]  1  S.C.R.). 

See,  for  example,  Re  Glengarry  Industries /Chromalox  Components  and  U.S. W.A., 
Local  6976  (1989),  3  L.A.C.  (4th)  326  (Ont.)  (discrimination  because  of  handicap). 

Supra,  note  4,  s.  5(1). 

Much  of  the  material  in  this  section  has  been  condensed  from  B.  Adell,  "The  Rights  of 
Disabled  Workers  at  Arbitration  and  under  Human  Rights  Legislation"  (1993,)  1  Can.  Lab. 
L.J.  46.  An  earlier  version  of  this  article  can  be  found  in  W.  Kaplan,  J.  Sack,  and 
M.  Gunderson  (eds.),  Labour  Arbitration  Yearbook  1991,  Vol.  I  (Toronto: 
Butterworths-Lancaster  House,  1991). 
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This  potential  for  overlap  has  been  recognized  in  the  Labour  Relations 
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Act.  Accordingly,  section  49.1  of  the  Act  states  that  "a  collective  agreement 
must  not  discriminate  against  any  person  if  the  discrimination  is  contrary  to  the 
Human  Rights  Code  or  the  Canadian  Charter  of  Rights  and  Freedoms" .  This 
provision  ensures  at  least  that  there  are  no  overt  grounds  of  discrimination  in  the 
collective  agreement. 

Nevertheless,  there  are  many  situations  where  neutral  terms  of  the 
agreement  can  be  applied  in  a  discriminatory  fashion.  Claims  of  discrimination 
can  arise  at  almost  any  stage  of  the  employment  relationship.  In  the  past,  claims 
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have  been  made  in  the  areas  of  educational  upgrading,     transfer,    promotion, 
work    schedules,       employment    benefits,       manager/employee    relations, 
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Supra,  note  8. 

Ibid.,  as  en.  by  S.O.  1992,  c.  21,  s.  26. 

The  Supreme  Court  of  Canada  decided  some  time  ago,  in  The  Ontario  Human  Rights 
Commission  and  The  Borough  ofEtobicoke,  [1982]  1  S.C.R.  202,  132  D.L.R.  (3d)  14,  that 
it  was  not  possible  to  contract  out  of  the  provisions  of  The  Ontario  Human  Rights  Code, 
R.S.O.  1970,  c.  318. 

See,  for  example,  Re  Province  of  Saskatchewan  and  S.G.E.U.  (1986),  25  L.A.C.  (3d)  1 
(Sask.)  (age  discrimination). 

See,  for  example,  Re  Wentworth  County  Board  of  Education  and  C.U.P.E.,  Local  1572 
(1984),  14  L.A.C.  (3d)  310  (Ont.)  (discrimination  because  of  physical  handicap). 

See,  for  example,  Re  Varta  Batteries  (St.  Thomas)  and  C.A.W.,  Local  2168  (1987), 
26  L.A.C.  (3d)  397  (Ont.)  (religious  discrimination). 

See,  for  example,  Re  City  of  Winnipeg  and  C.U.P.E.,  Local  500  (1985),  22  L.A.C.  (3d)  332 
(Man.)  and  Re  Sunny  side  Home  for  the  Aged  and  London  &  District  Service  Workers'  Union, 
Local  220  (1985),  21  L.A.C.  (3d)  85  (Ont.)  (sex  discrimination). 

See,  for  example,  Re  Carleton  University  and  C.U.P.E.,  Local  2424  (1988),  35  L.A.C.  (3d) 
96  (Ont.)  (discrimination  based  on  sexual  orientation). 

See,  for  example,  Re  Canada  Post  Corp.  and  C.U.P.W.  (1983),  11  L.A.C.  (3d)  13  (Can.) 
(sexual  harassment). 
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disciplinary  action,3  recall,  discharge,  and  retirement.  Where  such  instances 
occur,  the  employee  has  a  right  to  grieve  under  the  collective  agreement  or  to 
make  a  complaint  to  the  Human  Rights  Commission. 


b.     Employment  and  Pay  Equity 

Except  where  a  collective  agreement  contains  a  union  security  clause,  the 
right  to  employ  whomever  it  wishes  belongs  to  the  employer  and  not  to  the 
collective  agreement.  However,  the  collective  agreement  will  control  or 
regulate  whom  the  employer  can  hire.  Although  this  situation  does  not  overlap 
with  the  provisions  of  the  Employment  Equity  Act,  1993,  it  may  very  well 
conflict  with  such  provisions. 
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See,  for  example,  Re  Steinberg  Inc.,  Miracle  Food  Mart  Division  and  Teamsters  Union, 
Local  419  (1986),  23  L.A.C.  (3d)  193  (Ont.)  (discrimination  because  of  physical  handicap); 
Re  Chrysler  Canada  Ltd.  and  U.A.W.,  Local  444  (1986),  23  L.A.C.  (3d)  366  (Ont.)  Re 
Peterborough  Civic  Hospital  and  O.N.A.  (1981),  3  L.A.C.  (3d)  21  (Ont.),  and  Re  Stelco 
Wire  Products  Co.  and  U.S.W.A.  Local  3561  (1986),  25  L.A.C.  (3d)  427  (Ont.)  (religious 
discrimination);  Re  C.U.P.E.  and  O.P.E.I.U.,  Local  491  (1982),  4  L.A.C.  (3d)  385  (Ont.), 
and  Re  Government  of  the  Province  of  Alberta  and  A.U.P.E.  (1982),  5  L.A.C.  (3d)  268 
(Alta.  Public  Service  Grievance  App.  Bd.)  (sexual  harassment). 

See,  for  example,  Re  Pelton  Reforestation  Ltd.  and  I.W.A.,  Local  1-367  (1988),  33  L.A.C. 
(3d)  40  (B.C.)  (age  and  sex  discrimination),  and  Re  Brass  Craft  Canada,  Ltd.  and  I. A.M., 
Local  2446  (1983),  11  L.A.C.  (3d)  236,  5  C.H.R.R.  D/1964  (Ont.)  (sex  discrimination). 

See,  for  example,  Re  Canada  Cement  Lafarge  Ltd.  and  E.C.W.U.,  Local  219  (1986), 
24  L.A.C.  (3d)  202  (Ont.)  (sexual  harassment). 

See,  for  example,  Re  Ontario  Council  of  Regents  for  Colleges  of  Applied  Arts  &  Technology 
(St.  Lawrence  College)  and  O.P.S.E.U.  (1986),  24  L.A.C.  (3d)  144  (Ont.);  rev'd  unreported 
(April  13,  1988,  Ont.  Div.  Ct.);  leave  to  appeal  to  S.C.C.  refused  (1988),  32  O.A.C.  80n, 
93  N.R.  325n  (S.C.C);  Re  U.S.W.A.,  Local  6500  and  O.P.E.I.U.,  Local  343  (1982), 
8  L.A.C.  (3d)  71  (Ont.);  and  Re  Westroc  Industries  Ltd.  and  C.L.G.W.,  Local  400  (1981), 
3  L.A.C.  (3d)  168  (B.C.)  (age  discrimination). 

See  McGavin  Toastmaster  Ltd.  v.  Ainscough  (1975),  [1976]  1  S.C.R.  718,  at  725,  54  D.L.R. 
(3d)  1,  at  6. 

S.O.  1993,  c.  35. 

It  is  not  known  how  the  courts  will  deal  with  this  conflict,  since  union  security  agreements 
have  been  statutorily  authorized  by  the  Labour  Relations  Act,  supra  ,  note  8,  s.  47(1  )(a). 
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Because  one  of  the  goals  of  a  collective  agreement  is  to  establish  rates  of 
pay  for  employees,  the  situation  with  the  Pay  Equity  Act  is  slightly  different. 
This  Act  requires  that  female  employees  be  paid  at  a  rate  of  pay  not  less  than  that 
paid  to  a  male  employee  for  work  of  equal  or  comparable  value  in  the  same 
establishment.  If  the  collective  agreement  contains  provisions  that  mirror  those 
set  out  in  a  pay  equity  plan,  then  there  is  clearly  an  overlap  of  jurisdiction.  If, 
however,  the  collective  agreement  contains  provisions  that  infringe  the  terms  of  a 
plan  or  the  Act,  a  conflict  exists  to  the  effect  that  the  terms  in  the  collective 
agreement  must  give  way.  With  this  overlapping  and  conflicting  of  jurisdictions, 
there  is  clearly  an  opportunity  for  multiple  applications. 


c.      Labour  Relations 

Depending  on  the  wording  of  the  collective  agreement,  there  are  many 
instances  where  unfair  labour  practices  can  be  dealt  with  under  grievance 

48 

procedures.  In  addition,  the  Ontario  Labour  Relations  Act  gives  the  Labour 
Relations  Board  jurisdiction  to  deal  with  such  practices.  However,  this  overlap 
does  not  necessarily  exist  in  all  cases  of  unfair  labour  practices,  even  if  the 
collective  agreement  expressly  prohibits  such  practices,  because  the  wording  in 
the  Act  states  that  the  Board  "may"  authorize  a  labour  relations  officer  to  inquire 
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into  any  complaint  alleging  a  contravention  of  the  Act.  It  has  been  determined 
that  this  wording  permits  the  Labour  Relations  Board  to  decline  jurisdiction 
where  the  complaint  "might  properly  have  been  the  subject  of  a  grievance  under 
the  grievance  procedure"  contained  in  a  collective  agreement. 
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G.W.  Adams,  Canadian  Labour  Law ,  2nd  ed.  (Aurora,  Ont.:  Canada  Law  Book,  looseleaf), 
110.1380,  at  10-91. 

Pay  Equity  Act,  supra,  note  15,  s.  6,  as  am.  by  1993,  c.  4,  s.  4. 

The  Pay  Equity  Tribunal  has  advised  that  although  there  were  at  least  three  grievance 
arbitration  awards  that  touched  on  pay  equity  issues,  all  were  dealt  with  by  the  grievance 
arbitrator  without  a  subsequent  or  concurrent  application  under  the  Pay  Equity  Act.,  ibid. 

Supra,  note  8. 

Ibid.,  s.  91,  as  am.  by  S.O.  1992,  c.  21,  s.  36. 

CJ.A.  and  National  Showcase  Co.  (1960),  61  C.L.L.C.  116,185  (Ont.  L.R.B.),  at  901. 
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The  Occupational  Health  and  Safety  Act  also  provides  the  employee  with 
a  choice  between  bringing  a  complaint  before  the  Labour  Relations  Board  or 
commencing  a  grievance  procedure.  A  unionized  employee,  against  whom  the 
employer  has  allegedly  taken  reprisals  for  refusing  to  do  unsafe  work,  has  the 
right  to  claim  redress  either  through  the  Labour  Relations  Board  or  grievance 
arbitration.52  The  Labour  Relations  Board  has  held  that  an  employee  can  insist 
that  such  a  complaint  be  taken  to  one  forum  rather  than  the  other,  but  that  to 
prevent  duplication,  the  employee  must  at  some  point  make  a  binding  election 
between  the  forums.  In  one  case,  the  Labour  Relations  Board  found  the  employee 
to  have  made  such  an  election  by  not  objecting  when  the  union  carried  the 

53 

complaint  to  arbitration.  However,  because  an  election  must  be  made  between 
these  two  procedures,  this  area  cannot  be  considered  to  be  an  overlap  in  the  sense 
that  an  aggrieved  employee  has  the  choice  of  multiple  remedies. 


d.     Employment  Standards 

Because  the  Employment  Standards  Act54  provides  minimum  requirements 
for  a  number  of  aspects  of  the  employment  relationship,  there  is  a  significant 
overlap  between  the  types  of  things  that  are  dealt  with  in  the  Act  and  the  usually 
more  expansive  provisions  in  collective  agreements.  Since  the  Employment 
Standards  Act  specifically  states  that  no  employer  or  employee,  or  any  of  their 
organizations,  can  contract  out  of  these  provisions,  compliance  with  provisions 
in  a  collective  agreement  can  constitute  a  breach  of  the  Act.  This  situation  can 
give  rise  to  a  conflict  between  a  term  in  the  Act  and  a  term  in  the  collective 
agreement. 
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Supra,  note  13. 

Ibid.,  s.  50(2). 

Mclntyre  v.  U.S.W.A.,  Local  14045,  [1989]  O.L.R.B.  Rep.  July  810,  3  C.L.R.B.R.  (2d)  123 
(Tacon).  For  arbitrators,  some  of  the  most  difficult  instances  of  interface  with  the  Ontario 
Labour  Relations  Board  have  involved  the  interpretation  of  collective  agreement  language 
that  had  already  been  interpreted  by  the  Board,  as  in  Re  C.U.P.E.,  Local  1394  and 
Extendicare  Health  Services  Inc.  (1990),  72  O.R.  (2d)  197,  67  D.L.R.  (4th)  121  (Div.  Ct.), 
or  the  question  of  employee  status  under  the  collective  agreement,  as  in  Re  Ottawa  Citizen 
and  Ottawa  Newspaper  Guild,  Local  205  (1989),  5  L.A.C.  (4th)  22  (Ont.,  Bendel). 

Supra,  note  11,  s.  4. 
Ibid.,  s.  3. 
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This  is  illustrated  by  the  decision  of  the  Supreme  Court  of  Canada  in 
McLeod  v.  Egan,  where  the  collective  agreement  gave  the  employer  the  right  to 
"schedule  its  operations  or  to  extend,  limit,  curtail  or  reschedule  its  operations" 
in  its  discretion.  In  addition,  the  agreement  provided  that  the  standard  working 
week  "should  consist  of  40  hours,  eight  hours  daily,  Monday  to  Friday  inclusive, 
with  provision  for  the  rates  payable  for  overtime".  The  Employment  Standards 
Act,  7968s8  provided  that  "the  working  hours  of  an  employee  shall  not  exceed 
eight  in  the  day  and  forty-eight  in  the  week" . 

In  considering  whether  Egan  had  been  correctly  disciplined  for  refusing  to 
work  more  than  forty-eight  hours  per  week,  the  arbitrator  had  to  determine  what 
the  effect  of  The  Employment  Standards  Act,  1968  had  on  the  collective 
agreement.  When  the  arbitrator's  decision  was  reviewed  by  the  courts,  it  was 
determined  that  even  though  the  collective  agreement  might  have  given  the 
employer  the  right  to  require  the  employees  to  work  such  hours,  such 
management  rights  had  been  limited  by  The  Employment  Standards  Act,  1968. 

More  recently,  by  applying  the  principles  of  this  case,  an  arbitrator 
determined  that  the  provisions  in  the  Employment  Standards  Act  and  regulations 
could  be  applied  in  the  grievance  arbitration  process  to  prohibit  set-offs  by  the 
employer  against  wages  without  the  employee's  written  consent.  The  effect  of 
this  was  to  preclude  an  employer  from  making  the  employee  pay  for  property  lost 
through  the  employee's  alleged  negligence.  Other  instances  where  the  Act  may 
conflict  with  provisions  in  the  collective  agreement  include:  holidays,  hours  of 
work,    equal  pay  for  equal  work,  and  pregnancy  leave. 
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Supra,  note  25. 

Ibid.,  at  521. 

S.O.  1968,  c.  35,  s.  7(1). 

R.S.O.  1980,  c.  137. 

Toronto  Transit  Commission  v.  A.T.U.,  Local  113,  unreported  (March  16,  1990,  Arb.  Bd., 
H.D.  Brown),  referred  to  in  Labour  Arbitration  News,  Vol.  26,  No.  6  (June  1990),  at  1-3. 

See,  for  example,  Re  Glengarry  Memorial  Hospital  and  O.N. A.  (1988),  35  L.A.C.  (3d)  295 
(Ont.);  Re  Hotel  Dieu  Hospital  and  O.N.A.  (1984),  46  O.R.  (2d)  248,  9  D.L.R.  (4th)  278 
(Div.  Ct.);  and  Re  Queen's  University  and  Fraser  (1985),  51  O.R.  (2d)  140,  19  D.L.R.  (4th) 
240  (Div.  Ct.). 

See,  for  example,  Re  Northern  Telecom  Canada  Ltd.  and  U.A.W.,  Local  1915  (1986), 
25  L.A.C.  (3d)  444  (Ont.). 
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(ii)     Human  Rights  Enforcement  Process 

In  recent  years,  the  provisions  found  in  the  Human  Rights  Code  have 
frequently  been  held  to  duplicate  those  found  in  other  areas  of  employment  law. 
It  is  not  hard  to  see  why.  As  the  prohibited  grounds  of  discrimination  under  the 
Human  Rights  Code  have  steadily  grown  to  include  such  matters  as  sexual 
orientation,  record  of  offences,  marital  or  family  status,  or  handicap,  so  has  the 
proportion  of  the  workforce  that  falls  into  one  of  these  disadvantaged  groups.  As 
these  groups  are  usually  in  a  minority  in  the  workplace,  their  particular  interests 
may  not  be  uppermost  in  the  minds  of  the  parties  to  collective  bargaining.  As  a 
result,  they  may  not  be  vigorously  protected  either  at  the  bargaining  table  or  in 
the  administration  of  the  collective  agreement. 

In  addition,  the  Human  Rights  Code  prohibitions  no  longer  extend  only  to 
direct  or  intentional  discrimination  on  grounds  that  have  no  rational  link  to  the 
ability  to  do  the  work— for  example,  "male  clerk  wanted",  "Christians  only". 
The  statutory  prohibition  of  that  sort  of  discrimination  caused  few  problems  in 
collective  agreement  administration,  because  the  practices  it  was  aimed  at  were 
widely  recognized  as  unacceptable  and  because  obeying  it  in  the  workplace  cost 
little  or  nothing.  Now,  however,  the  prohibitions  in  the  Code  go  much  farther. 
They  forbid  discrimination  on  grounds  that  may  indeed  have  a  tangible  effect  on 
job  performance— principally  physical  or  mental  disability.  They  also  forbid 
practices  that,  although  not  intentionally  discriminatory,  have  unfavourable 
consequences  for  certain  employees  in  relation  to  a  prohibited  ground— for 
example,  scheduling  practices  requiring  an  employee  to  work  on  what  he  or  she 
considers  to  be  a  religious  holiday. 

Finally,  with  the  importance  that  human  rights  have  recently  acquired, 
provisions  prohibiting  discrimination  are  found  in  collective  agreements, 
specialized  statutes,  and  legislation  that  was  originally  designed  for  other 
purposes. 


Supra,  note  4. 

64 

Central  Alberta  Dairy  Pool  v.  Alberta  (Human  Rights  Commission),  [1990]  2  S.C.R.  489, 
72D.L.R.  (4th)  417. 
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a.      Pay  Equity  and  Employment  Equity 

There  is  a  clear  overlap  between  the  prohibitions  in  the  Human  Rights  Code 
against  discrimination  in  respect  of  employment  and  the  specific  requirements  of 
the  Pay  Equity  Act  and  the  Employment  Equity  Act,  1993.  This  overlap  occurs 
because  the  general  prohibitions  against  discrimination  in  the  Human  Rights  Code 
can  be  applied  to  the  hiring  and  to  the  remuneration  aspects  of  the 
employment  relationship  even  though  the  two  equity  enactments  specifically  deal 
with  these  stages  of  the  employment  relationship. 

In  Nishimura  v.  Ontario  (Human  Rights  Commission),  the  Divisional 
Court  quashed  a  decision  by  the  Human  Rights  Commission  wherein  it  had  been 
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decided  that  the  Human  Rights  Code,  1981  did  not  include  the  principle  of 
equal  pay  for  work  of  equal  value.  Although  the  Court  noted  that  the  complaint 
was  brought  before  the  Pay  Equity  Act  came  into  force,  it  indicated  that  this  was 
not  crucial  in  determining  whether  such  a  complaint  could  be  brought  under  the 
Code's  prohibition  of  sex  discrimination.  What  was  crucial,  in  the  Court's  view, 
was  the  legislative  intent  with  respect  to  the  paramountcy  of  the  Code.  Gray  J. 
said: 
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Supra,  note  15. 

Supra,  note  43.  The  Pay  Equity  Commission,  in  a  discussion  paper  entitled  Jurisdictional 
Overlap  (November  10,  1988),  at  23,  described  the  pay  equity /human  rights  interface  as 
follows:  "[T]he  PEA  provides  a  specific  remedy  to  the  problem  of  gender  based  wage 
discrimination  identified  in  both  the  PEA  and  the  HRC.  This  situation  holds  the  clearest 
potential  for  jurisdictional  overlap  of  any  of  the  various  pieces  of  legislation  discussed  in  this 
paper."  That  paper  also  went  in  some  detail  into  potential  conflicts  between  pay  equity  and 
several  other  employment  law  regimes.  Particularly  worthy  of  note  is  the  discussion  of  the 
problems  that  might  arise  along  the  labour  relations/pay  equity  interface  if  parties  conduct 
negotiations  simultaneously  for  a  collective  agreement  and  a  pay  equity  plan  ("wrapped" 
negotiations):  ibid.,  at  4-10. 

See,  for  example,  Andersen  v.  Bianchet  (1986),  8  C.H.R.R.  D/3871  (Ont.  Bd.  of  Inquiry) 
and  Boyd  v.  Mar-Su  Interior  Decorators,  unreported  (1978,  Ont.  Bd.  of  Inquiry). 

Nishimura  v.  Ontario  (Human  Rights  Commission)  (1989),  70  O.R.  (2d)  347,  62  D.L.R. 
(4th)  552  (Div.  Ct.)  (subsequent  references  are  to  70  O.R.  (2d)). 

Ibid. 

S.O.  1981,  c.  53. 

Nishimura  v.  Ontario  (Human  Rights  Commission),  supra,  note  68,  at  354. 
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[I]t  is  my  view  that  the  existence  of  the  E.S.A.  and  the  P.E.A.  does  not  remove 
these  complaints  from  the  jurisdiction  of  the  Commission.  The  E.S.A.  deals  only 
with  pay  for  the  same  or  similar  work  and  the  P.E.A.  looks  to  the  future,  and  ... 
was  not  in  existence  when  the  applicants'  complaints  arose.  Under  the  P.E.A.  there 
are  not  the  broad  powers  found  in  s.  40  of  the  Code  and  the  Code  itself  anticipates 
the  problem  of  overlapping  and  in  s.  46(2)  provides  for  paramountcy.  The  fact  that 
the  legislature  enacted  the  P.E.A.  does  not  show  a  lack  of  legislative  intent  to  have 
the  Code  apply. 

This  overlap  of  jurisdiction  between  the  Pay  Equity  Act  and  the  Human 
Rights  Code  means  not  only  that  the  Human  Rights  Commission  can  fill  in  any 
gaps  that  exist  in  the  Pay  Equity  Act,  but  can  theoretically  reconsider  matters 
that  have  already  been  determined  in  that  other  regime. 


b.     Occupational  Health  and  Safety 
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Notwithstanding  the  provisions  of  the  Occupational  Health  and  Safety  Act 
that  attempt  to  create  a  safe  workplace,  the  Human  Rights  Commission  has  taken 
the  position  that  the  Human  Rights  Code  requires  employers  to  accommodate  the 
needs  of  disabled  workers.  Moreover,  as  is  clear  from  its  published  guidelines, 
the  duty  to  accommodate  may  require  employers  and  co-workers  to  accept  some 
degree  of  safety  risk.  As  a  result  of  this  policy,  the  Human  Rights  Code  is  put 
into  conflict  with  the  Occupational  Health  and  Safety  Act. 

This  conflict  becomes  apparent  when  a  person  has  been  injured  or  where 
the  employer  has  put  the  employees  in  a  position  of  risk  because  of  the  duty  to 
accommodate  disabled  workers.  In  such  a  situation,  an  inspector  or  the 
adjudicator  under  the  Occupational  Health  and  Safety  Act  may  conclude  that  the 
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L.  Bevan,  "The  Regulatory  Umbrella:  An  Overview"  (paper  presented  to  the  Canadian  Bar 
Association — Ontario,  1991  Institute  of  Continuing  Education,  Toronto,  January  17,  1991), 
reproduced  in  convention  material,  Constitutional/Labour  binder,  at  35-36. 

The  Pay  Equity  Tribunal  has  reported  that  to  date  these  multiple  proceedings  have  been  very 
rare.  No  explanation  has  been  given  for  this,  although  the  discretionary  power  of  the  Human 
Rights  Commission,  under  the  Human  Rights  Code,  supra,  note  4,  s.  34(1  )(a),  to  defer  to  the 
jurisdiction  of  another  regime  may  account  for  the  rarity  of  these  applications. 

Supra,  note  13. 

Ontario,  Human  Rights  Commission,  Guidelines  for  Assessing  Accommodation  Requirements 
for  Persons  With  Disabilities  under  the  Ontario  Human  Rights  Code  1981,  as  Amended 
(Toronto:  Ministry  of  Citizenship,  1989),  Guideline  4  and  commentary,  at  12-15  (hereinafter 
referred  to  as  "Ontario  Human  Rights  Commission  Guidelines"). 
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requirements  of  the  Act  have  been  breached.  In  that  event,  they  may  or  may  not 
apply  the  provisions  of  the  Human  Rights  Code  in  accordance  with  the  policy 
statement  of  the  Human  Rights  Commission.  If  they  do  not,  the  employer  may 
seek  to  justify  its  actions  by  bringing  a  complaint  to  the  Commission  under  the 
Human  Rights  Code.  Even  if  the  inspector  or  adjudicator  bases  the  determination 
on  the  policy  of  the  Human  Rights  Commission,  the  losing  party  may  still  seek  to 
have  the  matter  resolved  under  the  Code  because  a  board  of  inquiry  may  decide 
to  apply  the  Code  differently.  In  any  event,  it  can  be  seen  that  the  effect  of  this 
policy  as  applied  to  the  health  and  safety  regime  may  result  in  multiple 
proceedings. 

In  addition  to  this  problem,  many  employers  find  the  situation  of  conflicting 
legislation  confusing.  Charles  Humphrey,  an  employer  counsel,  has  made  the 
following  comment: 

The  employer  is  being  directed  by  the  bureaucracy  responsible  for  the  legislation 
containing  accommodation  provisions  to  relax  health  and  safety  standards  and 
thereby  run  the  risk  of  the  penalties  provided  for  under  the  Act  without  any 
legislative  protection  for  this  action  under  the  Occupational  Health  &  Safety  Act. 

Each  of  the  pieces  of  legislation  and  the  responsible  bureaucracy  forward  the 
notion  that  their  goal  is  the  paramount  goal.... The  legislature  has  not  been  prepared 
to  provide  a  clear  direction  in  areas  where  there  is  a  conflict  between  the  pieces  of 
legislation.  Certainly  employers  should  not  be  left  to  sort  out  whether  the  Human 
Rights  Code  or  the  Occupational  Health  &  Safety  Act  is  to  prevail  when  issues  of 
relaxing  health  and  safety  standards  to  accommodate  workers  arise.  If  it  is  intended 
that  the  Human  Rights  Code  prevail  in  such  cases,  then  it  should  be  provided  for 
under  the  Occupational  Health  &  Safety  Act.  There  is  a  certain  dishonesty  which 
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C.E.  Humphrey,  "Competing  Obligations  in  the  Workplace:  Confusing  Signals  to 
Employers"  (paper  presented  to  Canadian  Bar  Assocation — Ontario,  1991  Institute  of 
Continuing  Legal  Education,  Toronto,  January  17,  1991),  reproduced  in  convention  material, 
Constitutional/Labour  binder,  at  28-29. 

Another  potentially  difficult  interface  explored  by  Mr.  Humphrey  is  that  between  the  Human 
Rights  Code,  1981,  supra,  note  70  (now  the  Human  Rights  Code,  supra,  note  4)  and  the 
Workers'  Compensation  Act,  R.S.O.  1980,  c.  539,  s.  54b,  as  en.  by  S.O.  1989,  c.  47,  s.  19 
(now  R.S.O.  1990,  c.  W.ll,  s.  54),  which  gives  employees  with  at  least  one  year's  service  a 
right  to  return  to  work  with  the  same  employer  after  an  absence  due  to  a  work-related  injury: 
Humphrey,  supra,  at  13-18.  On  the  same  interface,  see  Ontario  Human  Rights  Commission 
Guidelines,  supra,  note  75,  at  11,  Commentary  P,  and  Bevan,  supra,  note  72,  at  31-34. 
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breeds  cynicism  on  the  part  of  employers  when  competing  bureaucracies  and 
legislative  schemes  are  all  claiming  the  supremacy  of  their  objectives. 

Notwithstanding  the  situation  concerning  disabled  employees,  there  are 
many  instances  where  employees  have  the  right  to  complain  that  a  provision  of 
either  the  Human  Rights  Code  or  of  the  Occupational  Health  and  Safety  Act  has 
been  breached.  One  example  of  these  instances  involves  pregnant  employees. 

The  Occupational  Health  and  Safety  Act  provides,  in  part,  that  employers 
have  a  duty  to  take  every  precaution  reasonable  in  the  circumstances  for  the 
protection  of  a  worker.  If  an  employer  fails  to  take  into  consideration  the 
particular  circumstances  of  its  employees— for  example  that  the  employee  is 
disabled  or  pregnant— a  complaint  may  be  made  not  only  under  the  Occupational 
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Health  and  Safety  Act  but  under  the  Human  Rights  Code  as  well. 


c.      Labour  Relations 

There  have  a  number  of  cases  where  the  Ontario  Labour  Relations  Board 
has  applied  the  provisions  of  the  Ontario  Labour  Relations  Act  in  a  manner  that 
may  be  inconsistent  with  the  provisions  of  the  Human  Rights  Code.  Although  the 
effect  of  these  decisions  did  not  lead  to  subsequent  complaints  to  the  Ontario 
Human  Rights  Commission,  there  is  no  doubt  that  they  could  have  done  so. 
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In  the  first  case,  Colarusso  v.  C.U.E.W.,  Local  2,  an  application  was 
brought  before  the  Board  for  exemption  from  union  security  provisions  pursuant 
to  the  1980  Labour  Relations  Act.  The  Act  specifically  provides  that  an 
exemption  from  a  mandatory  union  dues  provision  in  a  collective  agreement  may 
be  provided  to  employees  with  a  religious  objection  to  paying  such  dues.  That 
exemption,   however,    is   limited   to  employees   who  were   working   for   the 
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Supra,  note  13,  s.  25(2)(h). 

See,    for    example,    Emrick    Plastics    v.    Ontario    (Human    Rights    Commission)    (1992), 
16  C.H.R.R.  D/300,  90  D.L.R.  (4th)  476  (Ont.  Gen.  Div.). 

Supra,  note  8. 

[1989]  O.L.R.B.  Rep.  Aug.  922  (Bendel). 

Supra,  note  21,  s.  47(1).  See,  now,  Labour  Relations  Act,  supra,  note  8,  s.  48(1). 


76 


particular  employer  before  the  mandatory  dues  provision  was  first  negotiated.82 


In  order  to  obtain  the  exemption,  therefore,  the  employee  has  to  argue  that  the 
Labour  Relations  Act  infringes  the  guarantee  in  the  / 
treatment  without  discrimination  because  of  religion. 


Labour  Relations  Act  infringes  the  guarantee  in  the  Human  Rights  Code*  to  equal 


This  argument  was  rejected  by  the  Labour  Relations  Board  solely  on  the 
basis  that  in  their  view,  "the  Human  Rights  Code  does  not  purport  to  prevail  over 
the  provisions  of  other  legislation  and  it  does  not  have  the  effect  of  prevailing 
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over  the  Labour  Relations  Act" .  The  Board  made  no  mention  of  section  47  of 
the  Code  or  of  the  Supreme  Court  of  Canada  jurisprudence  treating  human  rights 
legislation  as  having  quasi-constitutional  status. 

A    slightly    different    situation    was    an    application    by    a    union    for 
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certification.  The  company  resisted  this  application  in  part  by  relying  on  a 
provision  of  the  1980  Labour  Relations  Act,  which  provided  that  the  Board  shall 
not  certify  a  union  "if  it  discriminates  against  any  person  because  of  any  ground 
of  discrimination  prohibited  by  the  Human  Rights  Code,  1981  or  of  the  Canadian 
Charter  of  Rights  and  Freedoms" . 

The  allegation  of  discrimination  made  by  the  company  was  that  the 
provisions  of  the  collective  agreement  to  which  the  company  would  become 
bound  if  the  union  were  certified  provided  that  older  members  of  the  union  were 
to  be  given  preference  in  certain  employment  situations.  In  deciding  to  certify  the 
union,  the  Labour  Relations  Board  concluded  that  the  provisions  in  the  collective 
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agreement  did  not  violate  the  Human  Rights  Code,  1981.     Referring  to  the 
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statement  in  Andrews  v.  Law  Society  of  British  Columbia  that  not  every 
distinction  or  differentiation  between  the  treatment  of  groups  or  individuals 
amounts  to  discrimination,  the  Board  concluded  that  the  provision  in  question  did 
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1980  Labour  Relations  Act,  supra,  note  21,  s.  47(2).  See,  now,  Labour  Relations  Act,  supra, 
note  8,  s.  48(2). 

Supra,  note  4. 

Colarusso  v.  C.U.E.W.,  Local  2,  supra,  note  80,  at  924. 

Gilmar    Electric    Inc.    and   I.B.E.W.,    Local    1739,     [1990]    O.L.R.B.    Rep.    Jan.    20, 
6  C.L.R.B.R.  (2d)  278  (Davie)  (subsequent  references  are  to  6  C.L.R.B.R.  (2d)). 

Supra,  note  21,  s.  13,  as  am.  by  S.O.  1986,  c.  64,  s.  23(1). 

Supra,  note  70. 

[1989]  1  S.C.R.  143,  56  D.L.R.  (4th)  1. 
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not  infringe  the  Code  because  it  was  not  motivated  by  any  malice  or  based  on  any 
invidious  reasons.  Although  the  union  did  refer  in  its  argument  to  the  fact  that  the 
Code  permits  special  programs  designed  to  relieve  hardship  or  economic 
disadvantage  or  to  assist  disadvantaged  persons  or  groups  to  achieve  or  attempt  to 
achieve     equal     opportunity,     because     of    the     way     the     Board     defined 
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"discrimination",  it  did  not  have  to  deal  with  this  point. 

It  would  appear,  however,  that  this  reliance  upon  Andrews  was  misplaced. 
The  Supreme  Court  in  Andrews  distinguished  between  types  of  discrimination 
only  for  the  purpose  of  showing  that  the  Charter  was  intended  to  prohibit 
discrimination  on  the  basis  of  immutable  characteristics  rather  than  on  any  other 
basis.  The  Labour  Relations  Board  might  have  been  made  aware  of  this  if  they 
had  permitted  the  Ontario  Human  Rights  Commission  to  intervene,  as  it  had 
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requested,  but  that  application  was  graciously  declined.  In  any  event,  if  the 
employer  or  a  union  member  had  subsequently  complained  to  the  Human  Rights 
Commission  that  the  collective  agreement  discriminated  on  the  basis  of  age,  the 
deficiency  in  this  decision  would  probably  have  been  discovered.  For  this  dispute 
to  be  adequately  resolved,  however,  multiple  applications  would  have  been 
necessary. 


(iii)    Employment  Standards  Process 

Because  the  Employment  Standards  Act  establishes  a  minimum  standard 
for  most  aspects  of  the  employment  relationship,  there  is  a  relatively  high  chance 
that  those  provisions  will  conflict  or  overlap  with  the  provisions  in  other  Acts. 
Some  of  the  most  obvious  areas  are  considered  below. 
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In  any  event,  it  is  probable  that  the  union  had  not  complied  with  the  procedural  requirements 
of  s.  13  of  the  Human  Rights  Code,  1981,  supra,  note  70  (now  Human  Rights  Code,  supra, 
note  4,  s.  14)  to  make  their  discriminatory  provisions  part  of  a  special  program. 

Gilmar  Electric  Inc.  and  I.B.E.W.,  Local  1739,  supra,  note  85,  at  279-80. 

Supra,  note  1 1 . 
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a.      Human  Rights 
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The  Human  Rights  Code  prohibits,  with  respect  to  employment, 
discrimination  on  the  basis  of  sex.  Section  10(2),  which  was  added  in  1986,93 
defines  that  protection  as  including  "the  right  to  equal  treatment  without 
discrimination  because  a  woman  is  or  may  become  pregnant".  Whenever  a 
woman  is  treated  differently  from  other  employees  because  she  is  pregnant, 
therefore,  a  complaint  can  be  made  to  the  Human  Rights  Commission. 

In  addition,  the  Employment  Standards  Act  provides  that  a  pregnant 
employee  who  started  employment  at  least  thirteen  weeks  before  the  expected 
birth  date  may  begin  her  pregnancy  leave  no  earlier  than  seventeen  weeks  before 
the  expected  birth  date.  Although  this  Act  provides  certain  benefits  that  may  not 
be  available  to  employees  under  the  Human  Rights  Code— for  instance,  that  the 
Code  does  not  prescribe  this  leave  but  only  prohibits  discriminatory  treatment- 
there  are  many  circumstances  where  an  employee  may  have  recourse  to  both 
enactments. 

The  most  obvious  example  may  be  where  an  employer  does  not  provide 
any  leave  for  a  pregnant  employee  before  the  expected  birth  even  though  other 
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Supra,  note  4,  s.  5. 

See  Human  Rights  Code,  1981,  supra,  note  70,  s.  9(2),  as  en.  by  S.O.  1986,  c.  64,  s.  18(7) 
(now  Human  Rights  Code,  supra,  note  4,  s.  10(2)). 

Supra,  note  11,  s.  35. 

See  Brooks  v.  Canada  Safeway  Ltd.,  [1989]  1  S.C.R.  1219,  59  D.L.R.  (4th)  321,  where  the 
Court  concluded  that  a  benefit  package  giving  Canada  Safeway  employees  two-thirds  of  their 
weekly  salary  in  the  event  of  loss  of  earnings  due  to  accident  or  sickness  that  prevented  them 
from  performing  any  and  every  duty  pertaining  to  their  employment,  but  no  benefits  "during 
the  period  commencing  with  the  tenth  week  prior  to  the  expected  week  of  confinement  and 
ending  with  the  sixth  week  after  the  week  of  confinement"  or  during  "any  period  of  formal 
maternity  leave  taken  by  the  employee",  was  discriminatory  on  the  basis  of  sex  and  family 
status.  The  Human  Rights  Code,  supra,  note  4,  s.  10(2)  has  expressly  included 
"discrimination  because  a  woman  is  or  may  become  pregnant"  as  discrimination  because  of 
sex.  Nevertheless,  employee  benefit,  pension,  or  superannuation  plans  or  funds  and  contracts 
of  group  insurance  between  an  insurer  and  an  employer  are  protected  because  of  the  Human 
Rights  Code,  ibid.,  s.  25(2),  the  Employment  Standards  Act,  supra,  note  11,  s.  33(2),  and  the 
Regulation  under  the  Employment  Standards  Act,  R.R.O.  1990,  Reg.  321,  s.  8(c),  with  the 
result  that  this  particular  decision  does  not  apply  in  Ontario.  However,  the  case  does 
illustrate  the  circumstances  that  may  arise  under  both  the  Code  and  the  Employment 
Standards  Act.  Moreover,  given  that  there  is  a  serious  doubt  that  legislative  and  regulatory 
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employees  are  permitted  health-related  leaves.  In  such  an  instance,  the  employee 
will  have  recourse  under  the  Employment  Standards  Act  and  the  Human  Rights 
Code. 


b.     Pay  Equity 
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The  Employment  Standards  Act  prohibits  an  employer  from  differentiating 
between  male  and  female  employees  by  paying  a  female  employee  at  a  rate  of 
pay  less  than  that  paid  to  a  male  employee  for  substantially  the  same  kind  of 
work,  the  performance  of  which  requires  essentially  the  same  skill,  effort,  and 
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responsibility,  and  which  is  carried  out  under  similar  working  conditions. 
Certain  exceptions  to  this  prohibition  are  payments  pursuant  to  a  seniority 
system,  a  merit  system,  a  system  that  measures  earnings  by  quantity  or  quality  of 
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production,  or  a  differential  based  on  any  factor  other  than  sex. 

99 

For  employers  with  ten  or  more  employees,  the  Pay  Equity  Act  imposes  a 
positive  obligation  to  implement  pay  equity.  This  Act  also  recognizes  that 
differences  in  pay  may  exist  for  certain  reasons  that  are  not  related  to  job  value, 
such  as  a  formal  seniority  system,  a  temporary  employee  training  or  development 
assignment  equally  available  to  male  and  female  employees,  a  merit 
compensation  plan,  the  personnel  practice  of  downgrading  the  value  of  a  position, 
or  a  skills  shortage. 

Because  of  the  positive  requirements  of  the  Pay  Equity  Act,  its  provisions 
are  much  more  complicated  than  those  under  the  Employment  Standards  Act. 
Nevertheless,  when  an  employer  is  in  breach  of  the  Pay  Equity  Act,  it  is  probably 
also  in  breach  of  the  Employment  Standards  Act.  Consequently,  employees  who 
feel  that  they  are  being  paid  differently  because  of  their  sex  can  often  apply  under 
either  enactment  to  have  the  situation  remedied. 


provisions  permitting  this  discrimination  may  survive  a  challenge  under  s.  15  of  the  Charter, 
supra,  note  6,  this  circumstance  may  prove  to  be  more  than  an  illustration  of  the  type  of 
circumstances  that  might  occur. 
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Supra  ,  note  11,  Part  IX. 

Ibid.,  s.  32. 

Ibid. 

Supra,  note  15,  s.  3. 

Ibid.,  s.  8,  as  am.  by  S.O.  1993,  c.  4,  s.  6. 
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(b)    Multiple  Proceedings 

Overlapping  jurisdiction  is  not  a  problem  per  se\  in  fact,  in  many 
circumstances  it  provides  litigants  with  a  number  of  advantages.  For  example,  a 
complainant  may  choose  to  bring  a  complaint  within  a  particular  regime  because 
it  may  be  resolved  more  quickly,  or  more  slowly,  than  in  another  regime,  or 
because  its  jurisprudence  shows  that  the  complainant  will  have  a  greater  chance 
of  success  there  than  elsewhere. 

Despite  these  benefits,  overlapping  workplace  jurisdictions  may  give  rise  to 
problems  such  as  multiple  proceedings.  As  long  as  a  factual  issue  involves  a 
number  of  different  regimes  of  employment  law,  the  parties  are  free  to  institute 
multiple  proceedings  in  order  to  ensure  that  the  fact  situation  has  been  considered 
from  all  legal  perspectives. 

Unfortunately,  although  there  have  been  studies  in  the  United  States  to 
determine  how  often  multiple  administrative  actions  occur,  there  is  no 
evidence  about  the  scope  of  the  problem  in  Ontario.  Since  each  tribunal  is 
primarily  concerned  about  the  cases  that  come  to  it,  it  has  no  reason,  and  perhaps 
no  ability,  to  keep  statistics  as  to  how  often  a  complaint  on  the  same  facts  is 
subsequently  brought  before  other  tribunals. 

Nevertheless,  the  existence  of  the  problem  has  been  recognized  by  a 
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number  of  authorities.    '  For  example,  in  a  Ministry  of  Labour  Report,  the 
following  comment  was  made: 
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See  H.T.  Edwards,  "Arbitration  of  Employment  Discrimination  Cases:  An  Empirical 
Study",  in  Arbitration — 1975,  Proceedings  of  the  Twenty-Eighth  Annual  Meeting  of  the 
National  Academy  of  Arbitrators  (Washington:  Bureau  of  National  Affairs,  1975),  at  57,  and 
M.  Hoyman  and  L.E.  Stallworth,  "The  Arbitration  of  Discrimination  Grievances  in  the 
Aftermath  of  Gardner-Denver  (1984),  39  Arb.  J.  (No.  3)  49. 

See  Bevan,  supra,  note  72,  at  36-37,  and  K.E.  Swinton  and  K.P.  Swan,  "The  Interaction 
Between  Human  Rights  Legislation  and  Labour  Law",  in  Swan  and  Swinton  (eds.),  Studies 
in  Labour  Law  (Toronto:  Butterworths,  1983),  111.  In  addition,  it  has  been  reported  to  the 
Commission,  in  its  consultative  process,  that  the  problem  of  multiple  proceedings  does  exist. 
Ironically,  in  many  circumstances  complainants  are  advised  by  employees  of  a  particular 
administrative  regime  to  apply  to  other  regimes  in  addition  to  their  own  to  obtain  a  resolution 
of  their  dispute. 

Ontario,  Labour  Relations  Act  Reform  Committee,  Partnership  and  Participation  in  the 
1990s:  Labour  Law  Reform  in  Ontario  (report  of  the  management  representatives  to  the 
Labour  Law  Reform  Committee  of  the  Ministry  of  Labour,  Toronto:  April  19,  1991),  at  34. 
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A  multiplicity  of  legal  and  administrative  proceedings  is  an  increasing  problem 
for  employers  under  collective  bargaining  arrangements.  The  same  factual 
circumstances  can  lead  to  proceedings  under  the  collective  agreement,  before  the 
Labour  Relations  Board,  under  the  Human  Rights  Code  and  potentially  under  other 
statutes  such  as  the  Employment  Standards  Act,  the  Workers  Compensation  Act  and 
the  Ombudsman  Act. 

Moreover,    it   is   possible   to   find   a   number   of  examples   where   multiple 
proceedings  exist  in  the  case  law. 

To  the  extent  that  this  problem  exists,  it  is  clear  that  it  detracts  from  the 
usefulness  and  efficiency  of  the  administrative  process.  When  multiple 
complaints  are  brought  to  resolve  one  workplace  problem,  both  the  public  and  the 
concerned  parties  incur  an  increased  expenditure  in  terms  of  both  money  and 
time.  As  a  result,  the  primary  attraction  of  having  administrative  tribunals  deal 
with  workplace  issues— their  speed  and  economy—  is  diminished.  Moreover,  the 
multiplicity  of  proceedings  has  a  detrimental  impact  on  the  employer/employee 
relationship.105  In  certain  circumstances,  multiple  proceedings  may  also  give  rise 
to  conflicting  decisions. 

Given  the  existence  and  the  detrimental  effect  of  this  situation,  therefore,  it 
becomes  necessary  to  determine  why  it  continues  to  exist.  There  appear  to  be 
three  causes.  First,  many  administrative  adjudicators  do  not  have  the  authority  to 
consider  laws  external  to  their  constitutive  legislation.  Second,  there  are 
situations  where,  even  when  such  authority  exists,  an  adjudicator  may  fail  to 
exercise  that  authority.  Finally,  even  if  the  authority  to  consider  external  law 
exists  and  is  exercised,  a  decision  taken  by  one  adjudicator  may  not  be  respected 
by  others.  These  issues  will  be  discussed  below. 
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See  infra,  this  ch.,  sec.  2(b)(iii). 

See  Hyman  v.  Southam  Murray  Printing  Ltd.  (1981),  3  C.H.R.R.  D/617  (Ont.  Bd.  of 
Inquiry,  McCamus),  at  D/622:  "If  the  employer  successfully  upholds  the  discharge  in  the 
arbitration  proceedings,  it  is  perfectly  understandable  that  the  employer  may  feel  that  the 
possibility  of  enduring  further  proceedings  in  which  the  same  matter  will  be  litigated  before  a 
Board  of  Inquiry  is  unfairly  burdensome.  Having  established  its  bona  fides  in  one  forum,  the 
employer  will  feel  it  to  be  oppressive  to  be  required  to  do  so  in  a  second.  Quite  apart  from 
the  employer's  interest  in  avoiding,  in  effect,  being  sued  twice  with  respect  to  the  same 
alleged  default,  there  is  an  evident  public  interest  in  bringing  an  end  to  the  litigation  of 
disputes  between  parties  and  in  avoiding  the  prospect  of  inconsistent  decisions  being  reached 
with  respect  to  the  same  dispute  by  different  tribunals." 

Ibid. 
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(i)      Inability  to  Refer  to  External  Law 

The  central  principle  of  administrative  law  is  that  an  administrative 
tribunal,  because  it  is  not  a  sovereign  entity,  may  not  act  outside  its  statutory 
powers.  A  tribunal's  powers  are  those  expressly  granted  by  its  constitutive 
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statute  and  those  said  to  exist  by  necessary  implication.  Everything  done  by 
a  tribunal  beyond  these  powers  is  a  complete  nullity.  In  order  to  determine, 
therefore,  whether  the  various  administrative  tribunals  considered  in  this  report 
have  the  capability  of  considering  external  law— that  is,  law  creating  another 
tribunal— it  is  necessary  to  examine  the  wording  of  their  constitutive  statutes. 

109 

Under  the  Occupational  Health  and  Safety  Act,  inspectors  have  been 
expressly  assigned  a  number  of  powers,  to  be  exercised  in  each  case  "for  the 
purposes  of  carrying  out  his  or  her  duties  and  powers"  under  the  Act.  When 
any  of  the  inspector's  decisions  have  been  appealed  to  the  adjudicator,  "the 
adjudicator  may  substitute  his  or  her  findings  for  those  of  the  inspector  who  made 
the  order  appealed  from... and  the  order  of  the  adjudicator  shall  stand  in  the  place 
of  and  have  the  like  effect  under  this  Act  and  the  regulations  as  the  order  of  the 
inspector" .  The  situation  is  the  same  under  the  Employment  Standards  Act. 
There,  referees  and  adjudicators  have  been  given  essentially  the  same 
powers  as  employment  standard  officers.  The  only  difference  is  that  referees  are 
entitled  to  make  determinations  of  fact  that  an  act,  agreement,  arrangement,  or 
scheme  is  intended  to  have  or  has  the  effect  of  directly  or  indirectly  defeating  the 
true  intent  or  purpose  of  the  Employment  Standards  Act.    '  Although  officers 
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See  W.  Wade,  Administrative  Law,  6th  ed.  (Oxford:  Clarendon  Press,  1988),  at  39-40. 

See  Reference  re  National  Energy  Board  Act  (Can.),  [1986]  3  F.C.  275,  29  D.L.R.  (4th)  35 
(C.A.),  leave  to  appeal  refused  23  Admin.  L.R.  xxi  (S.C.C.),  where  the  Court  discussed  the 
limits  of  the  necessary  implication  doctrine. 

Supra,  note  13,  ss.  54-57. 

Ibid.,  s.  54(1). 

Ibid.,  s.  61(4). 

Supra,  note  11. 

Ibid.,  s.  69(2). 

Ibid.,  s.  67(5),  as  en.  by  R.S.O.  1990,  c.  16  (Supp.),  s.  10(2). 

Ibid.,  s.  69(2). 
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have  been  given  certain  specific  powers,       they  are  generally  required  to 
perform  the  duties  imposed  upon  them  by  the  Act. 

This  same  restrictive  drafting  can  be  found  in  two  of  the  other  legislative 
enactments  considered  by  this  report.  Accordingly,  although  the  Industrial 
Standards  Actus  specifies  certain  powers  that  may  be  exercised  by  the  Director, 
that  authority  can  generally  be  described  as  a  jurisdiction  to  administer  and 
enforce  the  Act.  Finally,  the  Human  Rights  Commission  and  human  rights 
boards  of  inquiry  have  jurisdiction  only  over  complaints  that  the  Human  Rights 
Code  has  been  infringed. 

In  all  of  these  cases,  the  legislator  has  made  it  reasonably  clear  that  each 
administrative  actor  has  the  ability  to  consider  only  its  own  constitutive  statute. 
Accordingly,  in  the  absence  of  an  argument  that  it  has  the  power  to  consider 
external  laws  by  necessary  implication,  any  attempt  by  one  of  these  tribunals  to 
apply  external  laws  will  be  considered  to  be  ultra  vires  and  to  constitute  a 

122 

jurisdictional  error. 


(ii)     Ability  to  Refer  to  External  Law 

As  long  as  an  administrative  regime  has  the  power  conferred  by  the 
Legislature  to  refer  to  external  law,  it  is  not  bound  to  consider  matters 
exclusively  within  the  four  corners  of  its  constitutive  legislation.  Of  the 
administrative  regimes  considered  in  this  report,  four  have  been  given  a  general 
authority  to  interpret  and  apply  external  law— the  Labour  Relations  Board,  the 
Pay  Equity  Hearings  Tribunal,  the  Employment  Equity  Tribunal,  and  grievance 
arbitrators. 
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Ibid.,  ss.  63-65,  as  am.  by  R.S.O.  1990,  c.  16  (Supp.),  s.  9. 

Ibid.,  s.  61(3). 

R.S.O.  1990,  c.  1-6. 

Ibid.,  s.  7. 

Human  Rights  Code,  supra,  note  4,  s.  32. 

Ibid.,  s.  39. 

By  analogy,  see  Re  D.  L.  Clara  Painting  Ltd.,  [1981]  E.S.C.  No.  1074A  (Aggarwal),  and 
Re  Crouse-Hinds  Canada  Ltd.,  [1986]  E.S.C.  No.  2169  (Gorsky). 
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With  regard  to  the  Labour  Relations  Board,  the  Pay  Equity  Hearings 
Tribunal,  and  the  Employment  Equity  Tribunal,  the  authority  to  consider  external 
law  exists  primarily  because  it  has  been  expressly  given  by  the  constitutive 
legislation.  The  authority  of  labour  arbitrators,  however,  appears  to  exist 
because  the  collective  agreement,  which  gives  them  the  power  to  arbitrate,  is 
contractual  in  nature  and  therefore  subject  to  the  dictates  of  the  Legislature.  As 
will  be  seen,  the  mere  ability  to  refer  to  external  law  is  not  sufficient  to  prevent 
multiple  applications. 

Under  the  Labour  Relations  Act,  the  Board  has  been  given  the  following 
jurisdiction: 


108.— (1)  The  Board  has  exclusive  jurisdiction  to  exercise  the  powers  conferred 
upon  it  by  or  under  this  Act  and  to  determine  all  questions  of  fact  or  law  that  arise  in 
any  matter  before  it,  and  the  action  or  decision  of  the  Board  thereon  is  final  and 
conclusive  for  all  purposes,  but  nevertheless  the  Board  may  at  any  time,  if  it 
considers  it  advisable  to  do  so,  reconsider  any  decision,  order,  direction,  declaration 
or  ruling  made  by  it  and  vary  or  revoke  any  such  decision,  order,  direction, 
declaration  or  ruling. 

Accordingly,  as  long  as  the  Board  exercises  a  jurisdiction  over  those  types 
of  disputes  assigned  to  it  by  statute,      it  has  authority  to  interpret  and  apply 

1  Oft  1  9*7 

external  law.      Given  almost  identical  wording  in  the  Pay  Equity  Act     and  the 
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Employment  Equity  Act,   1993,       the  Pay  Equity  Hearings  Tribunal  and  the 


123 

124 
125 

126 


127 
128 


In  addition  to  the  general  authority  referred  to  below,  the  Labour  Relations  Act,  supra, 
note  8,  ss.  13,  49.1,  as  am.  by  S.O.  1992,  c.  21,  s.  26,  specifically  gives  the  Board  authority 
to  interpret  and  apply  the  Human  Rights  Code,  supra,  note  4,  in  certain  instances. 

Supra,  note  8,  s.  108. 

I. A.M.,  Local  Lodge  2511  and  District  Lodge  717  v.  Caravan  Trailer  Rental  Co.,  [1990] 
O.L.R.B.  Rep.  June  647,  at  648. 

Cuddy  Chicks  Ltd.  v.  Ontario  (Labour  Relations  Board),  supra,  note  19,  and  Tetrault- 
Gadoury  v.  Canada  (Employment  &  Immigration  Commission),  [1991]  2  S.C.R.  22, 
81  D.L.R.  (4th)  358.  Although  these  two  cases  only  involve  the  application  of  the  Charter, 
supra,  note  6,  discussions  with  legal  counsel  at  the  Board  indicate  that  they  rely  upon  this 
section  in  order  to  interpret  and  apply  external  law  relevant  to  a  matter  over  which  the  Board 
otherwise  has  authority. 

Supra,  note  15,  s.  30. 

Employment  Equity  Act,  1993,  supra,  note  43,  s.  34. 
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Employment  Equity  Tribunal  also  have  authority  to  interpret  and  to  apply 
external  law. 

The  same  conclusion  has  been  reached  by  the  Supreme  Court  of  Canada  in 

129 

the  context  of  the  interpretation  and  application  of  a  collective  agreement.      In 

1 10 

McLeod  v.  Egan  the  collective  agreement  provided  that  "the  standard  working 
week  should  consist  of  40  hours,  8  hours  daily,  Monday  to  Friday  inclusive,  with 
provision  for  the  rates  payable  for  overtime".  Section  7(1)  of  The  Employment 
Standards  Act,  1968,1  l  however,  provided  that  "the  working  hours  of  an 
employee  shall  not  exceed  eight  in  the  day  and  forty -eight  in  the  week".  The 
company  had  obtained  from  the  Director  of  Employment  Standards  a  permit 
authorizing  hours  of  work  in  excess  of  those  prescribed  by  the  Act,  but  the 
provision  of  the  Act  governing  that  permit  expressly  stated  that  the  issuance  of  a 
permit  "does  not  require  an  employee  to  work  any  hours  in  excess  of  those 
prescribed  by  section  7  without  the  consent  or  agreement  of  the  employee  or  his 
agent".132  The  employee  had  already  worked  forty -eight  hours  in  a  particular 
week,  and  when  he  was  asked  by  the  company  to  work  overtime,  he  refused.  As 
a  consequence  he  was  disciplined. 

Deciding  that  the  "consent  or  agreement  of  the  employee  or  his  agent" 
required  by  the  Act  was  satisfied  by  the  management  rights  clause  of  the 
collective  agreement,  the  arbitrator  concluded  that  the  finding  that  "the  collective 
agreement  provides  that  overtime  is  compulsory... remains  unaffected  by  the 
provisions  of  The  Employment  Standards  Act  and  governs  the  situation  before 
me".  Writing  for  the  majority  of  the  Supreme  Court,  Martland  J.  concluded 
that  the  arbitrator  had  incorrectly  applied  the  management  rights  clause  and,  as  a 
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Legal  counsel  at  the  Labour  Relations  Board  has  also  indicated  that  the  Board  relies  upon 
McLeod  v.  Egan,  supra,  note  25,  as  providing  general  authority  to  interpret  and  apply 
external  law.  Since  the  Commission  is  not  familiar  with  any  case  that  assigns  this  authority 
either  to  the  Labour  Relations  Act,  supra,  note  8,  s.  108,  or  to  this  decision  only,  the 
material  discussed  hereinafter  may  also  apply  to  the  authority  of  the  Labour  Relations  Board 
and  to  the  Pay  Equity  Hearings  Tribunal.  The  argument  that  it  should  not  apply  is  that, 
unlike  collective  agreements,  the  Labour  Relations  Act,  ibid.,  and  the  Pay  Equity  Act,  supra, 
note  15,  are  not  subject  to  external  law  to  the  extent  that  the  validity  of  their  provisions 
depends  upon  it. 

Supra,  note  25,  at  520. 

Supra,  note  58,  s.  7(1). 

Ibid.,  s.  11(2). 

McLeod  v.  Egan,  supra,  note  25,  at  522. 
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result,  had  found  a  consent  where  none  existed.  Therefore,  in  Martland  J.'s 
opinion,  in  the  absence  of  consent,  the  statute  operated  to  take  away  the  right  of 
the  employer  under  the  collective  agreement  to  require  overtime  beyond  forty- 
eight  hours  per  week. 

In  arriving  at  this  decision,  the  majority  of  the  Supreme  Court  unfortunately 
confmed  their  decision  to  the  interpretation  of  the  specific  sections  of  the  Act  and 
of  the  collective  agreement.  However,  Laskin  C.J.,  writing  for  himself,  Spence, 
and  Beetz  JJ.,  saw  a  much  broader  issue  that  needed  addressing.  In  the  context  of 
a  discussion  of  curial  deference  for  arbitral  decisions,  concluding  that  there 
would  be  no  such  deference  in  an  arbitrator's  interpretation  of  a  statute, 
Laskin  C.J.  made  the  following  comment: 


That  is  not  to  say  that  an  arbitrator,  in  the  course  of  his  duty,  should  refrain  from 
construing  a  statute  which  is  involved  in  the  issues  that  have  been  brought  before 
him.  In  my  opinion,  he  must  construe,  but  at  the  risk  of  having  his  construction  set 
aside  by  a  Court  as  being  wrong. 


Although  it  was  contained  only  in  a  minority  opinion,  Laskin  C.J.'s  judicial 
conclusion  has  been  recognized  by  the  Supreme  Court  in  the  constitutional 
context  and,  in  a  more  general  context,  with  the  passage  of  recent  legislation. 
In  this  regard,  the  Labour  Relations  Act  was  amended  with  the  insertion  of  a 
power  permitting  an  arbitrator  to  apply  employment  related  statutes.  That  section 
reads  as  follows: 


45. — (8)  An  arbitrator  or  arbitration  board  shall  make  a  final  and  conclusive 
settlement  of  the  differences  between  the  parties  and,  for  that  purpose,  has  the 
following  powers: 
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Ibid.,  at  523-24. 

Ibid.,  at  519  (emphasis  added). 

Douglas /Kwantlen  Faculty  Assn.  v.  Douglas  College,  [1990]  3  S.C.R.  570,  77  D.L.R.  (4th) 
94. 

Supra,  note  8,  as  am.  by  S.O.  1992,  c.  21,  s.  23(3). 
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2.  To  determine  all  questions  of  fact  or  law  that  arise. 

3.  To  interpret  and  apply  the  requirements  of  human  rights  and  other 
employment- related  statutes,  despite  any  conflict  between  those 
requirements  and  the  terms  of  the  collective  agreement. 

As  a  result  of  this  legislative  change,  the  basis  upon  which  arbitrators  can 
interpret  and  apply  external  law  has  been  made  consistent  with  that  of  the  Ontario 
Labour  Relations  Board,  the  Pay  Equity  Hearing  Tribunal,  and  the  Employment 
Equity  Tribunal. 

Although  the  legislation  appears  to  have  been  designed  to  codify  the 
common  law,  the  common  law  rules  are  still  relevant  to  determining  when  the 
decision  not  to  consider  external  law  will  be  made  by  arbitrators.  In  this  regard  it 
is  important  to  note  that,  while  there  have  been  a  number  of  cases  since  McLeod 
v.  Egan  where  arbitrators  have  applied  or  have  been  required  to  apply  external 

138 

law,  there  are  other  cases  where  they  considered  that  they  had  no  jurisdiction 
to  do  so.  The  most  common  occasion  where  arbitrators  have  refused  to  apply 
external  law  is  where  the  collective  agreement  was  silent  as  to  which  external  law 
should  prevail.  As  the  arbitrators'  authority  stems  from  the  collective  agreement, 
if  some  other  law  is  being  applied  instead  of  that  agreement,  it  is  assumed  that 

139 

there  is  no  authority  upon  which  arbitrators  can  decide  the  issue.  Moreover,  in 
such  situations  they  have  been  of  the  general  opinion  that  the  decision  of  the 
Supreme  Court  in  McLeod  v.  Egan  does  not  apply.  As  a  result,  in  each  such 
case,  the  complainant  may  be  required  to  make  an  additional  application  to  one  of 
the  tribunals  considered  by  this  report  in  order  to  have  the  workplace  dispute 
resolved. 
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Re  Queen's  University  and Fraser,  supra,  note  61. 

Re  C.U.P.E.,  Local  1325  and  Board  of  Education  for  the  City  of  Toronto  (1976),  14  O.R. 
(2d)  481,  74  D.L.R.  (3d)  96  (Div.  Ct.);  Re  P.S.A.C.  and  Alliance  Employees  Union  (1981), 
29  L.A.C.  (2d)  21  (Out.),  at  26;  Re  Denison  Mines  Ltd.  and  U.S.W.A.  (1982),  5  L.A.C. 
(3d)  19  (Ont.);  and  Re  S.E.I.U.,  Local  204  and  Broadway  Manor  Nursing  Home  (1984), 
48  O.R.  (2d)  225,  13  D.L.R.  (4th)  220  (C.A.);  leave  to  appeal  to  S.C.C.  refused  (1985), 
8  0.A.C.  320  (S.C.C.)  . 

Re  Kitchener  Beverages  Ltd.  and  B.F.C.S.D.,  Local  173  (1976),  13  L.A.C.  (2d)  283  (Ont.). 

In  saying  this,  it  must  be  noted  that  the  Labour  Relations  Act,  supra,  note  8,  s.  49.1,  as  en. 
by  S.O.  1992,  c.  21,  s.  26,  provides  that  "[a]  collective  agreement  must  not  discriminate 
against  any  person  if  the  discrimination  is  contrary  to  the  Human  Rights  Code  or  the 
Canadian  Charter  of  Rights  and  Freedoms". 
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(iii)    Failure  to  Comply  with  Previous  Decisions 

Even  if  arbitrators,  the  Pay  Equity  Hearings  Tribunal,  the  Employment 
Equity  Tribunal  and  the  Labour  Relations  Board  apply  external  law,  as  they  are 
entitled  to  do,  there  is  no  guarantee  that  subsequent  applications  will  not  be  made 
and  that  the  subsequent  tribunal  will  be  required  to  reconsider  the  application. 
The  reason  is  that  the  principle  of  res  judicata  operates  within  administrative 
tribunals  in  a  unique  way. 

The  doctrine  of  res  judicata,  which  is  designed  to  bring  finality  to  litigation, 
operates  when  the  following  elements  exist 


142 


(i)     that  the  alleged  judicial  decision  was  what  in  law  is  deemed  such; 

(ii)  that  the  particular  judicial  decision  relied  upon  was  in  fact  pronounced, 
as  alleged; 

(iii)  that  the  judicial  tribunal  pronouncing  the  decision  had  competent 
jurisdiction  in  that  behalf; 

(iv)     that  the  judicial  decision  was  final; 

(v)  that  the  judicial  decision  was,  or  involved,  a  determination  of  the  same 
question  as  that  sought  to  be  controverted  in  the  litigation  in  which  the 
estoppel  is  raised; 

(vi)  thai  the  parties  to  the  judicial  decision,  or  their  privies,  were  the  same 
persons  as  the  parties  to  the  proceeding  in  which  the  estoppel  is  raised, 
or  their  privies,  or  that  the  decision  was  conclusive  in  rem. 


Although  it  was  once  thought  that  only  courts  of  record  could  constitute  a 
judicial  tribunal,143  it  has  now  been  well  established  that  it  is  sufficient  if  a  body, 
whether  known  as  a  court  or  not,  exercises  a  judicial  function.      Accordingly,  it 
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G.  Spencer  Bower  and  A.K.  Turner,  The  Doctrine  of  Res  Judicata,  2nd  ed.  (London,  U.K.: 
Butterworths,  1969),  at  18-19. 

143 

2  Coke  upon  Litt.  (1628),  at  260a.  See,  also,  International  Federation  of  Professional  and 
Technical  Engineers  and  Canadian  General  Electric  Co.,  [1978]  O.L.R.B.  Rep.  Apr.  384, 
at  386. 

144 

Spencer  Bower  and  Turner,  supra,  note  142,  at  20-21. 
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is  recognized  that  decisions  of  tribunals  or  arbitrators  required  to  hold  a  hearing 
may  have  a  res  judicata  effect. 

While  res  judicata  is  sufficient  to  prevent  multiple  applications  in  most 
cases  within  a  particular  administrative  regime,  it  has  not  been  capable  of 
preventing  multiple  applications  among  the  various  tribunals.  There  are  two 
reasons  for  this— lack  of  unity  of  parties  and  lack  of  uniformity  in  the  questions 
raised  for  resolution. 

The  lack  of  unity  of  parties  occurs  primarily  under  the  human  rights  regime 
and  the  labour  relations  regime.  In  the  former,  irrespective  of  who  the 
complainant  is,  the  complainant  is  represented  in  hearings  before  the  Board  by 
the  Human  Rights  Commission;  in  the  latter,  the  employee  is  represented  by  the 
union.  Accordingly,  even  if  an  issue  already  decided  by  a  human  rights  board  of 
inquiry,  an  arbitrator,  or  the  Labour  Relations  Board  were  brought  before  a 
subsequent  tribunal,  including  one  of  these  tribunals,  the  parties  in  each  such  case 
would  be  different.  This  was  amply  illustrated  by  the  Ontario  board  of  inquiry 
decision  in  Hyman  v.  Southam  Murray  Printing  Ltd. 

In  this  decision  an  argument  was  made  to  the  board  of  inquiry  that  it  had  no 
jurisdiction  to  consider  the  complaints  of  discrimination  under  the  Ontario 
Human  Rights  Code  as  a  board  of  arbitration  had  already  considered  the  matter 
in  the  context  of  determining  whether  the  complainant's  dismissal  from 
employment  constituted  discrimination  under  the  collective  agreement.  In 
deciding  to  reject  the  claim  that  the  issue  was  already  res  judicata,  the  board  of 
inquiry  made  the  following  comment: 


It  is  my  view  that  the  effect  of  permitting  previous  grievance  arbitration  awards  to 
engage  the  principles  of  res  judicata  would  undermine  the  objectives  of  the  Ontario 
Human  Rights  Code  and,  at  the  same  time,  would  provide  an  undesirable 
disincentive  to  the  use  of  grievance  arbitration  as  a  means  for  resolving  employment 
related   disputes   which   involve,   perhaps   amongst  other  factors,   allegations   of 
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General  Contractors '  Division  of  the  Construction  Association  of  Thunder  Bay  Inc.  and 
Lumber  and  Sawmill  Workers'  Union,  Local  2693  of  the  C.J. A.,  [1987]  O.L.R.B.  Rep. 
July  976,  at  985,  17  C.L.R.B.R.  (N.S.)  317,  at  332;  varied  [1988]  O.L.R.B.  Rep.  March 

277. 

Supra,  note  105. 

R.S.O.  1980,  c.  340. 

Hyman  v.  South  Murray  Printing  Ltd.,  supra,  note  105,  at  D/623. 
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discriminatory  treatment.  A  comparison  of  these  two  institutional  devices  for  dispute 
resolution  indicate  that  there  are  a  number  of  advantageous  features  to  the  remedial 
scheme  set  out  in  the  Ontario  Human  Rights  Code  which  have  no  parallel  in  the 
grievance  arbitration  process.  A  complaint  lodged  under  the  Ontario  Human  Rights 
Code  is  taken  to  a  public  body,  the  Ontario  Human  Rights  Commission,  whose 
exclusive  mandate  is  to  investigate  such  complaints  and  seek  their  resolution. 
Prosecution  of  the  complaint  by  the  Commission  is  uncomplicated  by  any  ongoing 
relationship  between  the  Commission  and  the  respondent  in  a  particular  case.  In  the 
grievance  arbitration  context,  however,  the  parties  to  the  arbitration  are,  of  course, 
the  employer  and  the  union.  It  is  established  labour  relations  law  that  the  union  has 
control  over  the  carriage  of  the  grievance  and  thus,  for  example,  is  permitted  to 
settle  or  withdraw  the  grievance  at  any  time  without  the  consent  of  the  individual 
grievor. 

As  a  result  of  this  difference,  the  board  of  inquiry  was  able  to  conclude  that  there 
is  a  "legislative  intention  which  is  inconsistent  with  the  idea  that  boards  of 
inquiry  would  be  precluded  from  conducting  an  investigation,  once  appointed,  by 
the  result  of  a  previous  grievance  arbitration".  Other  boards  of  inquiry  have 
come  to  the  same  conclusion. 

The  second  method  by  which  claims  of  res  judicata  are  commonly  rejected 
by  all  of  the  administrative  regimes  considered  by  this  report  is  where  the 
questions  involved  in  the  subsequent  adjudication  are  different  from  those  in  the 
first.  To  understand  the  implications  of  this  rationale  for  administrative  tribunals, 
it  is  important  to  realize  that,  to  create  a  different  question,  it  is  sufficient  for 
another  tribunal  with  a  different  jurisdiction  to  consider  the  issue.  Since  a 
different  tribunal  necessarily  implies  a  different  question,  even  though  it  may  be 
the  same  question  as  viewed  from  a  different  perspective,  the  principle  of  res 
judicata  can  never  be  applied  to  prevent  one  tribunal  from  reconsidering  a  matter 
already  tried  before  another  tribunal. 
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Ibid.,  atD/624. 

See  Abihsira  v.  Arvin  Automotive  of  Canada  Ltd.  (1980),  2  C.H.R.R.  D/271  (Ont.  Bd.  of 
Inquiry,  Hunter);  Singh  v.  Domglas  Ltd.  (1980),  2  C.H.R.R.  D/285  (Ont.  Bd.  of  Inquiry); 
Fleming  v.  Byron  Jackson  Division,  Borg-Warner  (Canada)  Ltd.  (1982),  3  C.H.R.R.  D/765 
(Ont.  Bd.  of  Inquiry);  City  of  Moose  Jaw  v.  Weatherall  (1983),  4  C.H.R.R.  D/1260  (Sask. 
Q.B.);  and  Dennis  v.  Family  and  Children's  Services  of  London  and  Middlesex  (1990), 
12  C.H.R.R.  D/285  (Ont.  Bd.  of  Inquiry).  See,  also,  Erickson  v.  Canadian  Pacific  Express 
and  Transport  Ltd.  (1986),  8  C.H.R.R.  D/3942,  87  C.L.L.C.  117,005  (Can.  Hum.  Rts. 
Tribunal),  where,  although  the  Tribunal  refused  to  decide  on  this  point,  certain  comments 
made  it  clear  that  the  Tribunal  was  conscious  of  the  fact  that  the  parties  in  the  two 
proceedings  were  different. 
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For  example,  Fleming  v.  Byron  Jackson  Division,  Borg-Warner  (Canada) 
Ltd.151  dealt  with  an  employee's  complaint  that  he  had  been  discriminated  against 
on  the  basis  of  race  with  the  result  that  his  employment  had  been  terminated.  The 
matter  first  went  to  a  board  of  arbitration  based  on  the  collective  agreement, 
which  provided  that  there  "shall  be  no  discrimination... against  any  employee 

152 

because  of... race,  creed,  colour,  national  origin,  or  age".  The  board  of 
arbitration  duly  handed  down  their  award.  After  that  award,  a  complaint  was 
made  to  the  Human  Rights  Commission  that  the  employer  had  breached  the 
Human  Rights  Code,  which  then  provided  that  no  person  "shall... discriminate 
against  any  employee... because  of  race,  creed,  colour,  age,  sex,  marital  status, 
ancestry  or  place  of  origin  of  such... employee".  When  the  board  of  inquiry 
was  appointed,  the  employer  argued  that  the  issue  between  the  parties  had 
already  been  decided.  In  dealing  with  this  argument,  the  board  concluded,  in 
addition  to  deciding  that  the  parties  to  these  two  decisions  were  different,  that  the 
questions  involved  in  the  two  proceedings  were  different  and  that  accordingly  the 
principle  of  res  judicata  did  not  apply. 

In  arriving  at  this  conclusion,  the  Board,  adopting  in  part  the  reasoning  in 
Hyman  v.  Southam  Murray  Printing  Ltd.,  relied  upon  the  following  facts:  that 
the  human  rights  regime  has,  in  part  because  there  is  a  much  broader  power  of 
appeal  and  a  different  investigative  process,  a  "unique  and  highly  comprehensive 
process  for  dealing  with  human  rights  cases";156  that  the  Human  Rights 
Commission  has  an  "obligation  to  investigate  and  to  attempt  to  settle  as  well  as  to 
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assess  the  legitimacy  of  the  complainant";  that  there  is  a  "public  interest  in  the 
investigation  and  resolution  of  discriminatory  conduct  which  stands  apart  from 
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the  immediate  interests  of  the  individual  complainant";  that  "the  status  of 
boards  of  arbitration  in  Ontario  is  determined  by  legislative  policy  considerations 
that  have  little,  if  anything,  to  do  with  the  relative  status  of  labour  arbitrations 


Supra,  note  150. 

152  Ibid.,  at  D/l 66. 

153  Ibid.,  at  D/765. 
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Ibid.,  at  D/769,  citing  the  Ontario  Human  Rights  Code,  supra,  note  147,  s.  4(1  )(g). 

Supra,  note  105. 

Fleming  v.  Byron  Jackson  Division,  Borg-Warner  (Canada)  Ltd.,  supra,  note  150,  at  D/767. 

157     Ibid.,  at  D/l 67. 
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Ibid.,  quoting  from  Hyman  v.  Southam  Murray  Printing  Ltd.,  supra,  note  105,  at  D/624. 
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and  human  rights  tribunals";       and,   finally,   that  the  remedies  in  the  two 
processes  are  different. 

To  a  greater  or  lesser  extent,  these  arguments  are  applicable  to  any  other 
tribunal  faced  with  a  previous  decision  of  another  tribunal  on  the  same  facts.  To 
date,  they  have  been  successfully  used  in  the  context  of  the  employment 
standards  regime,  and  there  is  some  authority  that  they  may  be  used  in  the 
context  of  the  occupational  health  and  safety  regime.  Similarly,  it  would 
appear  that  the  principle  of  res  judicata  does  not  apply  to  tribunals  within  the 
labour  relations  regime. 

It  should  be  pointed  out  that  in  the  labour  relations  regime,  where  most 

cases  of  multiple  proceedings  occur  between  the  Labour  Relations  Board  and 

grievance  arbitrators,  the  question  of  whether  res  judicata  applies  is  less  clear 

i  f\\ 
than  in  other  regimes.      In  fact,  some  boards  have  gone  as  far  as  to  say  that  they 

are  bound  by  the  decisions  of  previous  boards.       These  decisions  can  be 

explained  in  two  ways.  First,  the  earlier  board's  decision  might  have  established 

preliminary  facts  that  limited  the  ability  of  the  second  board  to  make  its  own 
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Ibid.,  at  D/768. 

Ibid. 

See  Re  Marshall  Children's  Foundation,  [1976]  E.S.C.  No.  378  (Aggarwal);  Re  Mi-Nel 
Equipment  Ltd.,  [1982]  3  E.S.C.  No.  1298  (Learie);  Re  II  Centro  Del  Formaggio,  Inc., 
[1988]  2  E.S.C.  No.  2365  (Baum);  and  Re  Henderson,  Johnson,  Fournier  &  Hammond, 
[1992]  2  E.S.C.  3068.  Note,  however,  that  it  has  been  decided  that  decisions  from  other 
regimes  may  of  some  guidance  in  applying  the  Employment  Standards  Act.  In  this  regard, 
see  Re  Hentschell  Clocks  Canada  (1977),  Ltd.,  [1981]  1  E.S.C.  981  (Howe),  and  Re  587610 
Ontario  Ltd.,  [1986]  4  E.S.C.  2168  (Egan). 

N.A.  Keith,  Ontario  Health  and  Safety  Law[:]  A  Comprehensive  Guide  to  the  Statute,  Case- 
law,  Policy  and  Procedure  (Aurora,  Ont:  Canada  Law  Book,  looseleaf),  at  11:4400. 

See,  for  example,  Re  Civil  Service  Association  of  Ontario  and  Representatives  and  Technical 
Staff  Union  (1973),  4  L.A.C.  (2d)  182  (Ont.);  Re  Algoma  Steel  Co.  and  U.S.W.A.,  Local 
4509  (1973),  2  L.A.C.  (2d)  230  (Ont.);  and  Re  Kennedy  Lodge  Nursing  Home  and  Service 
Employees'  Union,  Local  204  (1980),  28  L.A.C.  (2d)  388  (Ont.).  In  Re  Pepsi-Cola  Canada 
Ltd.  and  United  Brewery  Workers  (1972),  1  L.A.C.  (2d)  391  (Ont.),  proceedings  were 
adjourned  until  the  Labour  Relations  Board  issued  its  decision,  thereby  providing  some 
authority  for  the  proposition  that  that  arbitration  board  would  not  have  been  bound  by  the 
decision,  but  would  consider  it  necessary  to  wait  and  determine  what  direction  the  Board 
took. 

See,  for  example,  Re  Goldstein  Food  Mart  Ltd.  and  R.C.I.U.,  Local  486  (1972),  1  L.A.C. 
(2d)  59  (Ont.),  and  Re  Libby,  McNeill  &  Libby  of  Canada  Ltd.  and  C.U.O.E.,  Local  107 
(1976),  12  L.A.C.  (2d)  402  (Ont.). 
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independent  decision.165  In  such  a  case,  since  the  second  board  had  no 
jurisdiction  with  regard  to  these  preliminary  facts,  it  might  have  in  fact  been 
bound  to  follow  the  first  board's  decision.  Second,  in  other  cases,  because  of  the 
similarity  of  perspective  between  the  labour  relations  regimes,  one  adjudicator 
might  have  felt  obliged  to  decide  in  the  same  manner  as  the  other  even  if,  in 
principle,  there  was  no  obligation  to  do  so.  If  this  second  rationale  has  had  an 
effect  on  some  boards  (and  there  is  some  authority  to  that  effect  ),  then  as  a 
matter  of  comity  rather  than  as  an  application  of  the  principle  of  res  judicata,  the 
second  board's  decision  might  have  concurred  with  the  first. 

There  may  be  one  other  expansion  of  the  rules  of  res  judicata  arising  from 
a  recent  decision  of  the  Court  of  Appeal  for  Ontario.  In  Rasanen  v.  Rosemount 

1  ftR 

Instruments  Ltd.,  the  Court  considered  an  appeal  from  a  judgment  of  the 
Ontario  Court  (General  Division)  in  which  an  action  for  wrongful  dismissal  had 
been  dismissed.  Rasanen,  who  had  been  offered  two  other  positions  in  the 
company  because  his  own  position  was  being  terminated  as  part  of  a  corporate 
restructuring,  refused  to  accept  either  choice  by  the  deadline  set  by  his  employer. 
As  a  result,  his  employer  considered  his  employment  terminated. 

Rasanen  immediately  applied  for  unemployment  insurance  but,  because  his 
employer  took  the  position  that  he  had  quit  his  employment,  he  discovered  mat 
there  would  be  an  extensive  waiting  period.  Accordingly,  in  addition  to  suing  his 
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Re  Goldstein  Food  Mart  Ltd.  and  R.C.I.  U.,  Local  486,  supra,  note  164. 

Re  Phillips  Cables  Ltd.  and  U.E.,  Local  510  (1977),  16  L.A.C.  (2d)  225  (Ont.),  at  232:  "In 
our  view,  therefore,  there  is  no  real  support  for  the  proposition  that  we  are  absolutely  bound, 
as  a  matter  of  law,  to  the  construction  placed  on  art.  9.04  by  an  earlier  board  of  arbitration." 
After  having  come  to  this  conclusion,  the  Board  stated:  "We  shall  construe  the  clause  for 
ourselves,  based  on  the  extrinsic  evidence  to  be  presented  at  the  continuation  of  the  hearing, 
and  we  shall  then  assess  the  meaning  given  to  it  in  the  O'Shea  award  in  light  of  our 
construction  to  permit  us  to  determine  whether  the  earlier  award  was  'manifestly  wrong'.  If 
it  is  not,  we  shall  follow  it":  ibid.,  at  234. 

See,  for  example,  Re  Henuset  Bros.  Ltd.  and  I.U.O.E.,  Local  955  (1972),  1  L.A.C.  (2d) 
223  (Alta.). 

(1994),  17  O.R.  (3d)  267,  1  C.C.E.L.  (2d)  161  (C.A.)  (subsequent  references  are  to  17 
O.R.  (3d)  267). 

Rasanen  v.  Rosemount  Instruments  Ltd.  (1989),  28  C.C.E.L.  152,  90  C.L.L.C.  114,030 
(Ont.  Gen.  Div.). 
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employer  in  common  law  for  wrongful  dismissal,  Rasanen  brought  a  complaint 


under  the  Employment  Standards  Act. 


170 


The  employment  standards  officer  who  first  considered  Rasanen' s  claim 
decided  that,  by  refusing  to  accept  the  offer  of  alternative  employment,  Rasanen 
had  decided  to  leave  his  employ.  On  this  basis,  the  officer  concluded  that 
Rasanen  was  not  entitled  to  termination  benefits  under  the  Act.  As  he  was  then 
entitled  to  do,  Rasanen  requested  a  review  of  this  decision  by  a  second 
employment  standards  officer,  and  that  officer  concluded  that  neither  offer  from 
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the  employer  represented  a  reasonable  alternate  employment.  The  decision  of 
this  second  officer  was  reviewed  by  way  of  a  hearing  before  an  independent 

173 

referee  under  section  50(1)  of  the  Act.  After  examining  the  relevant  wrongful 
dismissal  jurisprudence,  the  referee  concluded  that  one  of  the  offers  of  alternative 
employment  made  by  the  employer  was  a  reasonable  offer,  made  in  good  faith, 
and  that  while  Rasanen  was  entitled  to  decline  the  offer,  he  could  not  do  so  and 
claim  termination  as  well.- 

With  no  remedy  under  the  Employment  Standards  Act,  Rasanen  continued 
his  claim  under  the  common  law  for  wrongful  dismissal.  In  defence,  the 
employer  argued  that  the  issue  had  already  been  decided  by  the  referee  and  that 
Rasanen  was  estopped  from  raising  the  same  issues.  Both  the  trial  court  judge 
and  the  Court  of  Appeal  for  Ontario  agreed,  and  an  application  for  leave  to 
appeal  the  decision  of  the  Court  of  Appeal  has  recently  been  dismissed  by  the 
Supreme  Court  of  Canada. 

If  the  rationale  of  this  decision— that  decisions  of  tribunals  can  have  a 
binding  effect  on  courts    —were  to  be  applied  to  the  tribunals  considered  in  this 
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Supra,  note  59. 

Rasanen  v.  Rosemount  Instruments  Ltd.,  (C.A.),  supra,  note  168,  at  274. 

Ibid.,  at  274-75. 

Supra,  note  59,  as  am.  by  S.O.  1983,  c.  55,  s.  3;  1988,  c.  7,  s.  2  (now  Employment 
Standards  Act,  supra,  note  11,  s.  68(1)). 

Rasanen  v.  Rosemount  Instruments  Ltd.,  (C.A.),  supra,  note  168,   at  275-76. 

Rasanen  v.  Rosemount  Instruments  Ltd.  (1994),  19  O.R.  (3d)  xvi  (S.C.C.). 

In  this  regard,  see,  also,  Browne  v.  CKWX Ltd.  (1985),  7  C.C.E.L.  191  (B.C.  Co.  Ct.),  and 
Fayant  v.  Campbell's  Maple  Village  Ltd.  (1993),  14  Alta.  L.R.  (3d)  382,  21  C.P.C.  (3d)  35 
(Q.B.)  (subsequent  references  are  to  21  C.P.C.  (3d)). 
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report,    it   would   be    consistent    with    the    recommendations    made    by    this 

177 

Commission  with  regard  to  deferral,  but  inconsistent  with  the  approach  to  res 
judicata  taken  by  many  of  the  tribunals  discussed  in  this  report.  In  addition  to  the 
fact  that  complainants  are  represented  by  statutory  parties  before  some  tribunals, 
there  are  good  reasons  to  assume  that  this  decision  will  not  have  this  effect. 

First,  in  this  case  it  was  a  superior  court  of  general  jurisdiction  that 
considered  itself  bound.  While  it  may  seem  strange  that  rules  applicable  to  such 
courts  would  not  also  be  applicable  to  inferior  tribunals,  there  is  one  aspect  of 
inferior  tribunal  jurisdiction  that  may  make  this  decision  inapplicable— the  fact 
that  it  is  mandatory.  In  the  cases  cited  in  the  discussion  of  res  judicata,  one  of  the 
reasons  relied  upon  by  the  adjudicators  to  conclude  that  a  prior  decision  by 
another  tribunal  dealing  with  the  same  parties  and  issues  was  not  binding  on  them 
was  that  they  had  an  obligation  to  apply  their  governing  legislation.  In  the 
absence  of  clear  language,  therefore,  this  obligation  precluded  the  application  of 
the  doctrine  of  res  judicata. 

Second,  even  though  tribunals  deal  with  what  is  essentially  the  same  fact 
situation,  they  often  do  so  from  different  statutory  points  of  view.  Different 
issues  arise  under  each  administrative  regime,  with  the  result  that  it  cannot  be 
said  that  the  issues  before  the  second  tribunal  have  already  been  decided  by  the 
first.  While  the  Rasanen  case  dealt  with  two  adjudicators,  those  under  the 
Employment  Standards  Act  and  the  courts,  both  were  concerned  with  what  was 
essentially  the  same  issue— whether  Rasanen  had  been  wrongfully  dismissed.  If 
the  effect  of  the  Rasanen  is  limited  to  those  situations  where  no  new  issues  arise 
in  the  second  adjudication,  then  it  is  unlikely  that  the  decision  will  have  any 
effect  on  multiple  proceedings  among  the  various  tribunals  considered  by  this 
report. 

Finally,  it  is  typically  the  case  that  common  law  remedies  are  preserved  by 

178 

statutes  of  this  kind.  Indeed,  the  Employment  Standards  Act  provided  in 
section  6  that  "[n]o  civil  remedy  of  an  employee  against  his  employer  is 
suspended  or  affected  by  this  Act."  While  the  Court  of  Appeal  in  Rasanen 
concluded  that  this  provision  did  not  preclude  the  application  of  res  judicata  in 
the  circumstances  of  that  case,  it  is  not  clear  whether  courts  in  the  future  will 
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See  infra,  ch.  5. 
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Supra,  note  59. 
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apply  the  decision  beyond  its  own  context  in  the  face  of  statutory  provisions  of 
this  kind. 

On  this  basis,  then,  it  appears  likely  that  the  effect  of  this  decision  in  the 
context  of  the  tribunals  subject  to  this  report  is  that  the  principle  of  res  judicata 
would  not  prevent  subsequent  tribunals  from  hearing  disputes  even  though  the 
same  issue  had  previously  been  dealt  with  by  a  different  tribunal.  However,  even 
if  the  correct  view  is  that  the  Rasanen  decision  does  apply  to  a  dispute  between 
or  among  tribunals  in  order  to  prevent  multiple  proceedings,  it  is  our  view  that  a 
preferable  method  for  preventing  multiple  proceedings  and  ensuring  that  disputes 
are  resolved  from  the  perspective  of  all  applicable  enactments,  would  be  to 
establish  a  comprehensive  scheme  of  referral  obligations  such  as  that  proposed  in 
chapter  5  of  this  report. 
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In  this  regard,  note  the  decision  of  the  Alberta  Court  of  Appeal  in  Smith  v.  Hostess  Fnto-Lay 

Co.  (1994),  20  Alta.   L.R.   (3d)  423,   116  D.L.R.   (4th)  378.   After  terminating  Smith's 

employment,   the  employer  gave  Smith  eight  weeks  pay  in  lieu  of  notice  pursuant  to 

s.  57(2)(a)(vi)  of  the  Employment  Standards  Code,  S.A.  1988,  c.  E-10.2.  Smith  subsequently 

brought  an  action  for  wrongful  dismissal.  The  Court  held  that  this  action  was  still  allowed 

after  the  payment  pursuant  to  the  Code.  Although  there  was  no  actual  decision  in  this  case, 

the  payment  of  the  money  is  clearly  equivalent  to  a  finding  of  liability. 


CHAPTER  4 


THE  LEGAL  FRAMEWORK 
GOVERNING  WORKPLACE 
ADJUDICATION 


1.       INTRODUCTION 

This  chapter  contains  a  description  of  the  basic  procedural  law  that  applies 
to  the  tribunals  and  individuals  being  studied  by  the  Commission.  An 
understanding  of  the  governing  principles  is  essential  background  to  our 
proposals  for  reform. 

To  ensure  that  an  administrative  body  is  able  to  fulfill  the  tasks  given  to  it 
by  the  Legislature,  the  courts  have  recognized  that  body  as  the  master  of  its  own 
procedure.  This  recognition,  however,  is  subject  to  certain  limitations.  An 
administrative  body  must  comply  with  any  procedures  specifically  prescribed  by 
the  Legislature. 

In  addition,  the  Statutory  Powers  Procedure  Act  establishes  a  minimum 
code  of  procedure  for  certain  administrative  decision-makers  examined  in  this 
report.  These  include  the  Ontario  Labour  Relations  Board,  referees  under  the 
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Employment  Standards  Act,  adjudicators  under  the  Occupational  Health  and 
Safety  Act,4  boards  of  inquiry  under  the  Ontario  Human  Rights  Code,5  and  the 
Pay  Equity  Hearings  Tribunal.  We  have  already  suggested  that  the  philosophical 


Selvarajan  v.  Race  Relation  Board,  [1976]  1  All  E.R.  12  (C. A.). 
R.S.O.  1990,  c.  S.22. 
R.S.O.  1900,  c.  E.14. 
R.S.O.  1990,  c.  0.1. 
R.S.O.  1990,  c.  H.19. 

[97] 
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origins  of  this  legislation  can  be  traced  to  the  McRuer  Report's  acceptance  of 
Dicey 's  theory  of  the  rule  of  law. 

Tribunals  and  individuals  responsible  for  making  statutory  decisions 
affecting  the  workplace  that  are  not  governed  by  the  Statutory  Powers  Procedure 
Act  include  the  Program  Administrator  and  the  Director  of  Employment 
Standards,  employment  standards  officers,  inspectors  under  the  Occupational 
Health  and  Safety  Act,  human  rights  officers,  arbitrators  under  the  Labour 
Relations  Act,  and  review  officers  under  the  Pay  Equity  Act.9  Nonetheless  these 
tribunals  and  individuals  must  conform  to  basic  common  law  procedural 
standards  established  by  the  courts  and  act  in  accordance  with  "the  rules  of 
natural  justice"  or  "fairness". 


In  this  chapter,  we  will  review  the  general  common  law  principles 
established  by  the  courts  in  the  course  of  supervising  administrative  decision- 
makers. We  will  then  describe  the  codification  of  procedure,  which  consists  of 
the  Statutory  Powers  Procedure  Act  and  the  specialized  procedural  rules 
developed  by  certain  of  the  workplace  tribunals.  Finally,  we  will  consider  the 
impact  of  the  Canadian  Charter  of  Rights  and  Freedoms  on  the  law  and  practice 
of  the  tribunals  and  individuals. 


It  is  important  to  emphasize  that  at  the  heart  of  this  discussion  are  two 
fundamental  questions  to  which  the  law  is  responding,  whether  the  law  is  the 
common  law  or  the  Statutory  Powers  Procedure  Act.  First,  is  the  administrative 
tribunal  or  individual  decision-maker  required  to  conform  to  any  procedural 
standards  in  discharging  its  legislative  responsibilities?  Second,  if  an 
administrative  tribunal  or  individual  decision-maker  must  follow  certain 
procedures,  what  is  required  of  it?  In  other  words,  what  form  of  hearing  must  it 
give  to  a  party  under  its  jurisdiction? 


9 
10 


Ontario,  Royal  Commission  Inquiry  into  Civil  Rights,  Report  No.  1,  Vol.1  (Toronto:  Queen's 
Printer,  1968)  (Commr.:  J.C.  McRuer).  See  supra,  ch.  1. 

Employment  Standards  Act,  supra,  note  3,  s.  2(4),  as  en.  by  R.S.O.  1990,  c.  16  (Supp.), 
s.  1(2). 

R.S.O.  1990,  c.  L.2. 

R.S.O.  1990,  c.  P. 7. 

Being  Part  I  of  the  Constitution  Act,  1982,  which  is  Schedule  B  of  the  Canada  Act  1982, 
c.  11  (U.K.)  (hereinafter  referred  to  as  the  "Charter"). 
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2.       COMMON  LAW  PRINCIPLES— NATURAL  JUSTICE  AND 
FAIRNESS 


The  rules  of  natural  justice  fall  into  two  broad  categories.  One  category  is 
the  rule  against  bias  which  requires  tribunals  and  tribunal  members  to  be 
impartial  and  disinterested  when  making  their  decisions.  This  rule  will  not  be 
discussed  further  here.  The  second  category  of  natural  justice  comprises 
procedural  requirements  that  must  be  observed  by  a  decision-maker  to  ensure  that 
its  determinations  are  considered  to  be  fair.  Traditionally,  this  rule  has  been 
expressed  in  the  Latin  maxim  audi  alteram  partem,  which  means  "hear  the  other 
side".  This  "fair  hearing  rule",  which  is  relevant  to  this  chapter,  is  the  more 
extensive  of  the  principles  of  natural  justice,  embracing  almost  every  aspect  of 
fair  procedure.  Although  it  is  also  broad  enough  to  include  the  rule  against  bias, 
that  category  has  traditionally  been  excluded  and  treated  as  a  separate  rule. 


Historically,  the  question  whether  an  administrative  decision-maker  was 
required  to  conform  to  any  procedural  standards  depended  upon  whether  the 
courts  characterized  that  decision-maker  as  being  subject  to  the  rules  of  natural 
justice.  A  decision-maker  was  bound  to  follow  these  rules  if  its  function  was 
classified  as  "judicial"  or  "quasi-judicial".  If  the  function  was  "administrative", 
the  rules  of  natural  justice  did  not  apply  to  the  tribunal  or  individual;  in  such  a 
case,  courts  did  not  impose  any  procedural  duties  at  all.  While  of  critical 
importance,  the  distinction  between  judicial  or  quasi-judicial  and  administrative 
was  confusing  and  often  difficult  to  apply  in  practice.15 

There  has  been  an  evolution  in  the  attitude  of  courts  to  the  issue  of  when 
natural  justice  is  required.     In  the  early  stages  of  the  development  of  the  fair 


11 

12 

13 
14 
15 

16 


Consolidated-Bathurst  Packaging  Ltd.  v.  I.W.A.  Local  2-69,  [1990]  1  S.C.R.  282, 
68  D.L.R.  (4th)  524,  and  Tremblay  v.  Quebec  (Commission  des  Affairs  Sociales),  [1992] 
1  S.C.R.  952,  90  D.L.R.  (4th)  609. 

Newfoundland  Telephone  Co.  v.  Newfoundland  (Board  of  Commissioners  of  Public  Utilities), 
[1992]  1  S.C.R.  623,  89  D.L.R.  (4th)  289. 

This  branch  of  natural  justice  is  not  relevant  to  this  report. 

H.W.R.  Wade,  Administrative  Law  ,  6th  ed.  (Oxford:  Clarendon  Press,  1988),  at  496. 

See  ibid.,  at  505,  where  the  author  states  that  the  argument  is  circular:  "[N]atural  justice 
must  be  observed  when  the  function  is  judicial;  and  the  function  is  called  judicial  when 
natural  justice  ought  to  be  observed." 

For  an  historical  account,  see  J.M.  Evans  (ed.),  de  Smith's  Judicial  Review  of  Administrative 
Action,  4th  ed.  (London:  Stevens  &  Sons,  1980),  at  156-75  (hereinafter  referred  to  as  "de 
Smith"). 
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hearing  rule,  courts  were  willing  to  impose  procedural  obligations  on  bodies 
making  decisions  affecting  individuals  and  their  property.  However,  they 
retreated  from  this  position  in  the  period  after  the  First  World  War.  They  held 
that  there  was  a  duty  on  a  tribunal  to  follow  the  rules  of  natural  justice  only  when 
its  decision  affected  the  rights  of  a  person  and  when  it  was  under  a  "superadded" 
duty  to  act  judicially.  This  approach  severely  limited  the  applicability  of  the 
rules  of  natural  justice.  It  was  abandoned  approximately  twenty-five  years  ago, 
when  courts  became  willing  to  infer  that  an  administrative  decision-maker  was 
under  a  duty  to  observe  the  principles  of  natural  justice  from  its  obligation  to 
make  a  decision  affecting  a  person's  rights,  without  the  necessity  of  showing  that 
the  tribunal  was  under  a  "superadded"  duty  to  act  judicially. 

In  determining  whether  a  decision  is  one  where  the  decision-maker  must 
observe  the  principles  of  natural  justice,  courts  tend  to  weigh  a  variety  of  factors. 
In  1979,  the  Supreme  Court  of  Canada  suggested  the  following  criteria,  which,  it 
emphasized,  were  not  exhaustive: 

(1)  Is  there  anything  in  the  language  in  which  the  function  is  conferred  or  in  the 
general  context  in  which  it  is  exercised  which  suggests  that  a  hearing  is 
contemplated  before  a  decision  is  reached? 

(2)  Does  the  decision  or  order  directly  or  indirectly  affect  the  rights  and 
obligations  of  persons? 

(3)  Is  the  adversary  process  involved? 

(4)  Is  there  an  obligation  to  apply  substantive  rules  to  many  individual  cases  rather 
than,  for  example,  the  obligation  to  implement  social  and  economic  policy  in  a 
broad  sense? 

After  setting  out  these  factors,  the  Court  stated  that,  "[i]n  more  general  terms, 
one  must  have  regard  to  the  subject  matter  of  the  power,  the  nature  of  the  issue 


17 


19 


See,  for  example,  R.  v.  Electricity  Commissioners,  [1924]  1  K.B.  171,  at  204-05,  [1923]  All 
E.R.  150,  at  160-61  (C.A.)  (dictum  per  Atkin  L.J.);  The  Board  of  Health  for  the  Township  of 
Saltfleet,  [1956]  S.C.R.  877,  6  D.L.R.  (2d)  81;  and  Calgary  Power  Ltd.  v.  Copithorne, 
[1959]  S.C.R.  24,  16  D.L.R.  (2d)  241. 

The  central  decision  was  Ridge  v.  Baldwin,  [1964]  A.C.  40,  [1963]  2  All  E.R.  66  (H.L.). 

Minister  of  National  Revenue  v.  Coopers  and  Ly brand,  [1979]  1  S.C.R.  495,  at  504,  92 
D.L.R.  (3d)  1,  at  7  (subsequent  reference  is  to  [1979]  1  S.C.R.).  For  another  list  of  factors, 
see  de  Smith,  supra,  note  16,  at  175-78. 
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to  be  decided,  and  the  importance  of  the  determination  upon  those  directly  or 


indirectly  affected  thereby' 


20 


The  content  of  the  right  to  be  heard  is  neither  fixed  nor  certain.  Stated 
simply,  the  right  to  be  heard  means  that  the  person  is  entitled  to  know  the  case 
against  him  or  her  and  to  have  an  opportunity  to  respond  to  it.  The  classical 
statement  of  this  right  was  given  by  the  House  of  Lords  in  Board  of  Education  v. 
Rice: 


[T]he  Board  of  Education  will  have  to  ascertain  the  law  and  also  to  ascertain  the 
facts.... [I]n  doing  either  they  must  act  in  good  faith  and  fairly  listen  to  both  sides, 
for  that  is  a  duty  lying  upon  everyone  who  decides  anything.  But  I  do  not  think  they 
are  bound  to  treat  such  a  question  as  though  it  were  a  trial.  They  can  obtain 
information  in  any  way  they  think  best,  always  giving  a  fair  opportunity  to  those 
who  are  parties  in  the  controversy  for  correcting  or  contradicting  any  relevant 
statement  prejudicial  to  their  view. 

While  the  particular  configuration  of  procedural  requirements  that  a  court 
may  impose  will  depend  on  the  nature  of  the  decision  and  the  individual 
circumstances  of  the  case,  certain  requirements  have  been  accepted  as  being 
generally  necessary.  A  person  who  may  be  affected  by  the  proposed  decision 
must  be  given  notice  that  is  sufficient  to  permit  her  or  him  to  prepare  for  the 

23 

determination  and  make  her  or  his  position  known;  notice  should  include 
allegations  adverse  to  her  or  his  interest.  A  person  is  entitled  to  know  what 
evidence  and  representation  have  been  given  and  is  entitled  to  have  an  adequate 
opportunity  to  respond;  tribunals  cannot  accept  information  submitted  by  one 
party  or  by  a  non-party  without  ensuring  that  it  is  disclosed  to  all  the  participants. 
The  sole  exception  to  this  principle  is  that,  in  some  cases,  a  tribunal  may  take 
"official  notice"  of  matters  or  materials  in  making  a  decision  where  the 
information  is  a  function  of  its  specialized  expertise  or  accumulated  experience. 

It  is  important  to  emphasize  that  the  rules  of  natural  justice  do  not  demand  a 
formal  oral  hearing  to  be  modeled  on  a  court  proceeding.  An  oral  hearing  may 
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Minister  of  National  Revenue  v.  Coopers  and  Ly brand,  supra,  note  19,  at  504. 

[1911]  A.C.  179,  at  182,  [1911-13]  All  E.R.  Rep.  36,  at  38  (H.L.). 

See,  generally,  J.M.  Evans  et  ai,  Administrative  Law[:]  Cases,  Text,  and  Materials,  3rd  ed. 
(Toronto:  Emond  Montgomery,  1989),  at  145-222. 

C.U.P.E.  v.  Canadian  Broadcasting  Corp.,  |1992]  2  S.C.R.  7,  91  D.L.R.  (4th)  767. 

de  Smith,  supra,  note  16,  at  203-04. 
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be  expected,  but  there  are  circumstances  where  it  is  sufficient  for  a  person  to 
make  written  submissions  to  the  tribunal  or  individual  issuing  the  decision.25  Nor 
do  the  rules  of  natural  justice  necessarily  require  that  the  rules  of  evidence  be 
observed.  There  is  no  general  right  to  cross-examine  witnesses,  although  in 
certain  circumstances,  refusing  cross-examination  may  be  found  to  be  a  denial  of 
a  fair  hearing.  Similarly,  there  is  no  general  right  to  counsel  implied  by  the 
rules  of  natural  justice,  even  though  in  a  particular  situation  a  person  may  be 

28 

granted  this  right. 


Until  relatively  recently,  tribunals  and  individuals  who  were  not  required  to 
act  "judicially"  or  "quasi-judicially"  but  only  "administratively"  were  not  bound 
to  afford  any  procedural  protections  to  persons  affected  by  their  actions.29  In 
1978,    however,    in    Nicholson    v.    Haldimand-Norfolk    Regional    Board    of 

30 

Commissioners  of  Police,  the  Supreme  Court  of  Canada  concluded  that,  even 
though  a  tribunal  was  not  required  to  grant  a  person  a  formal  hearing,  it  was 
nevertheless  under  a  common  law  duty  of  fairness  in  the  exercise  of  an 
administrative  function  involving  wide  discretion.  This  important  decision 
marked  the  acceptance  in  Canada  of  what  has  come  to  be  called  the  "doctrine  of 
fairness".  In  1985,  the  Supreme  Court  of  Canada  stated  that  "there  is,  as  a 
general  common  law  principle,  a  duty  of  procedural  fairness  lying  on  every 
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28 
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For  example,  applications  for  the  certification  of  independent  trade  unions  are  decided 
without  oral  adversarial  hearings.  The  courts  have  also  held  in  some  circumstances  that  the 
opportunity  to  make  written  submissions  to  the  deciding  body  satisfies  the  requirements  of 
natural  justice:  see  de  Smith,  ibid.,  at  201-02  and  n.  17. 

Compare  s.  15  of  the  Statutory  Powers  Procedure  Act,  supra,  note  2. 

See,  for  example,  Re  Tandy  Electronics  Ltd.  and  U.S.W.A.  (1979),  26  O.R.  (2d)  68, 
102  D.L.R.  (3d)  126  (Div.  Ct.);  Township  oflnnisfil  v.  Township  ofVespra,  [1981]  2  S.C.R. 
145,  123  D.L.R.  (3d)  530;  and  Re  B  and  Catholic  Children's  Aid  Society  of  Metropolitan 
Toronto  (1987),  59  O.R.  (2d)  417,  38  D.L.R.  (4th)  106  (Div.  Ct.). 

D.  Mullan,  "Unfairness  in  Administrative  Processes— The  Impact  of  Nicholson  and  the 
Charter  of  Rights",  [1983]  Pibtlado  Lect.  68,  at  71-72. 

In  the  United  Kingdom,  this  principle  had  been  earlier  expressed  in  Re  H.K.  (An  Infant), 
[1967]  2  Q.B.  617;  Ridge  v.  Baldwin,  [1963]  1  Q.B.  539,  at  578  (C.A.);  Furnell  v. 
Whangarei  High  Schools  Board,  [1973]  A.C.  660,  at  679,  [1973]  1  All  E.R.  400,  at  411-12 
(P.C.). 

[1979]  1  S.C.R.  311,  88  D.L.R.  (3d)  671. 

In  England,  courts  earlier  accepted  the  notion  that  a  common  law  duty  of  fairness  rested  on 
administrative  tribunals  and  other  individuals  who  did  not  fall  into  the  traditional  judicial  or 
quasi-judicial  classification:  see,  for  example,  Official  Solicitor  v.  K.,  [1965]  A.C.  201, 
[1963]  3  All  E.R.  191  (H.L.);  R.  v.  Gaming  Board  for  Great  Britain,  [1970]  2  Q.B.  417, 
[1970]  2  All  E.R.  528  (C.A.);  and  Selvarajan  v.  Race  Relation  Board,  supra,  note  1. 
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public  authority  making  an  administrative  decision  which  is  not  of  a  legislative 
nature  and  which  affects  the  rights,  privileges  or  interests  of  an  individual". 


The  significance  of  the  evolution  of  fairness  is  that  tribunals  and  individuals 
exercising  certain  administrative  functions  that  formerly  were  immune  from  any 
requirement  of  procedural  "due  process"  now  must  accord  affected  persons  some 
degree  of  procedural  protection.33  In  some  circumstances,  bodies  making 
recommendations  or  conducting  investigations  may  be  required  to  observe 
obligations  of  fairness. 

As  with  the  concept  of  natural  justice,  the  procedural  content  of  fairness  is 
fluid,  with  the  individual  procedural  protections  dependent  on  the  particular 
circumstances.  In  a  case  dealing  with  whether  fairness  demanded  the  right  to 
counsel  and  the  availability  of  cross-examination,  the  Supreme  Court  of  Canada 
stated  that  "[f)airness  is  a  flexible  concept  and  its  content  varies  depending  on  the 
nature  of  the  inquiry  and  the  consequences  for  the  individuals  involved".35  At  the 
very  least,  fairness  would  require  that  a  person  be  given  a  fair  opportunity  to 
meet  the  arguments  and  evidence  mustered  against  him  or  her.36 


32 


33 


34 


35 


36 


Cardinal  v.  Director  of  Kent  Institution,  [1985]  2  S.C.R.  643,  at  653,  24  D.L.R.  (4th)  44, 
at  51-52. 

The  advent  and  development  of  fairness  has  generated  a  wealth  of  commentary.  See,  for 
example,  J.  H.  Grey,  and  L.-M.  Casgrain,  "Jurisdiction,  Fairness  and  Reasonableness" 
(1986-87),  10  Dalhousie  L.J.  89,  at  123;  M.  Loughlin,  "Procedural  Fairness:  A  Study  of  the 
Crisis  in  Administrative  Law  Theory"  (1978),  28  U.  Toronto  L.J.  215;  R.A.  Macdonald, 
"Judicial  Review  and  Procedural  Fairness  in  Administrative  Law:  I"  (1980),  25  McGill  L.J. 
520;  R.A.  Macdonald,  "Judicial  Review  and  Procedural  Fairness  in  Administrative  Law:  II" 
(1980),  26  McGill  L.J.  1;  Mullan,  supra,  note  28;  D.J.  Mullan,  "Natural  Justice— The 
Challenges  of  Nicholson,  Deference  Theory  and  the  Charter",  in  N.R.  Finkelstein  and 
B.M.  Rogers,  Recent  Developments  in  Administrative  Law  (Toronto:  Carswell,  1987)  1;  A.J. 
Roman,  "Legal  Constraints  On  Regulatory  Tribunals:  Vires,  Natural  Justice  And  Fairness" 
(1983),  9  Queen's  L.J.  35;  and  E.  Tucker,  "The  Political  Economy  of  Administrative 
Fairness:  A  Preliminary  Enquiry"  (1987),  25  Osgoode  Hall  L.  J.  555. 

See,  for  example,  Re  Abel  and  Director,  Penetanguishene  Mental  Health  Centre  (1980), 
31  O.R.  (2d)  520,  119  D.L.R.  (3d)  304  (C.A.),  aff'g  (1979),  24  O.R.  (2d)  279,  97  D.L.R. 
(3d)  304  (Div.  Ct.),  and  Radulesco  v.  The  Canadian  Human  Rights  Commission,  [1984] 
2  S.C.R.  407,  14  D.L.R.  (4th)  78. 

Re  Irvine  v.  Canada  (Restrictive  Trade  Practices  Commission),  [1987]  1  S.C.R.  181,  at  231, 
41  D.L.R.  (4th)  429,  at  466.  See,  also,  J.M.  Evans,  "Remedies  in  Administrative  Law",  in 
Special  Lectures  of  the  Law  Society  of  Upper  Canada,  New  Developments  in  the  Law  of 
Remedies  (Don  Mills,  Ont.:  Richard  De  Boo,  1981)  429,  at  434,  which  sets  out  another  list 
of  factors. 

For  a  statement  of  what  the  duty  of  fairness  requires,  see  Apotex  Inc.  v.  Ontario  (Minister  of 
Health)  (1989),  71  O.R.  (2d)  525,  at  533,  65  D.L.R.  (4th)  622,  at  630-31  (Div.  Ct.). 
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By  discussing  the  rules  of  natural  justice  and  fairness  separately,  we  may  be 
giving  the  impression  that  there  are  two  separate  standards  of  common  law 
procedural  decency.  Indeed,  some  courts  have  tended  to  regard  natural  justice 
and  fairness  as  two  discrete  containers  of  differing  content.  While  there  has  been 
no  authoritative  decision  of  the  Supreme  Court  of  Canada  bearing  directly  on  this 
issue,  in  Martineau  v.  Matsqui  Institution  Disciplinary  Board,  Mr.  Justice 
Dickson  indicated  his  opposition  to  this  approach: 


In  general,  courts  ought  not  to  seek  to  distinguish  between  the  two  concepts,  for  the 
drawing  of  a  distinction  between  a  duty  to  act  fairly  and  a  duty  to  act  in  accordance 
with  the  rules  of  natural  justice,  yields  an  unwieldy  conceptual  framework 


It  is  wrong  in  my  view,  to  regard  natural  justice  and  fairness  as  distinct  and  separate 
standards  and  to  seek  to  define  the  procedural  content  of  each. 


Rather  than  two  discrete  categories,  then,  it  may  be  preferable  to  consider  natural 
justice  and  fairness  as  broad  ends  of  a  continuum  of  procedural  protection  that 

38 

flow  into  each  other  without  a  clear  demarcation  between  them. 


Courts  have  held  that  procedural  fairness  is  required  even  in  the  face  of 
legislation  that  expressly  excludes  the  applicability  of  the  Statutory  Powers 
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Procedure  Act.  For  the  decision-makers  governed  by  the  Statutory  Powers 
Procedure  Act,  thfr  common  law  principles  of  natural  justice  remain  in  the 
background;  this  may  result  in  the  imposition  of  a  procedural  requirement  that  is 
more  onerous  than  the  "minimum  rules"  established  by  that  Act.  That  is, 


[j]ust  as  the  ad  hoc  statutory  provisions  as  to  procedure  do  not  totally  supplant  the 
common  law  rule  of  fairness  and  audi  alteram  partem,  it  is  probably  true  that  these 
uniform  procedure  acts  [such  as  Ontario's  Statutory  Powers  Procedure  Act]  provide 
minimum  requirements  for  procedural  fairness,  leaving  the  courts  with  the  power  to 


37 

38 
39 


40 


[1980]  1  S.C.R.  602,  at  629-30,  106  D.L.R.  (3d)  385,  at  410-11  (subsequent  reference  is  to 
[1980]  1  S.C.R.). 

Evans,  supra,  note  35,  at  434-35,  and  Mullan,  supra,  note  28,  at  71-72. 

Supra,  note  2.  See  Re  Downing  and  Graydon  (1978),  21  O.R.  (2d)  292,  92  D.L.R.  (3d)  355 
(C.A.);  Re  Abel  and  Director,  Penetanguishene  Mental  Health  Centre,  supra,  note  34;  and 
Collins  v.  Pension  Commission  of  Ontario  (1986),  56  O.R.  (2d)  274,  31  D.L.R.  (4th)  86 
(Div.  Ct.). 

D.P.  Jones  and  A.S.  de  Villars,  Principles  of  Administrative  Law  (Toronto:  Carswell,  1985), 
at  239. 
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impose  the  additional  procedural  requirements  of  the  residual  common  law  if  the 
ends  of  fairness  so  require. 

Finally,  as  we  shall  explain  below,  the  Statutory  Powers  Procedure  Act  itself 
preserves  the  critical  relevance  of  the  common  law,  for  it  states  that  its 
procedural  rules  apply  to  tribunals  that  are  "required  by  or  under  [an]  Act  or 
otherwise  by  law  to  hold... a  hearing  before  making  a  decision". 

Employment  standards  officers  under  the  Employment  Standards  Act42  and 
review  officers  under  the  Pay  Equity  Act43  are  expressly  excluded  from  the 
Statutory  Powers  Procedure  Act,  but  they  are  nonetheless  under  a  duty  of  fairness 
in  making  orders  under  their  respective  statutes.  Inspectors  under  the 
Occupational  Health  and  Safety  Act  are  not  required  "to  hold... an  opportunity 
for  a  hearing  before  making  an  order",  yet  they  too  would  appear  to  be  under  an 
obligation  of  fairness. 


In  discharging  its  investigatory  responsibilities  and  deciding  whether  to  ask 
the  Minister  of  Citizenship  to  appoint  a  board  of  inquiry,     the  Ontario  Human 


41 


42 
43 
44 


45 
46 


47 


Statutory  Powers  Procedure  Act,  supra,  note  2,  s.  3(1),  as  am.  by  S.O.  1994,  c.  27, 
c.  56(5).  See  Re  Grant  and  Municipality  of  Metropolitan  Toronto  (1978),  21  O.R.  (2d)  282 
(Div.  Ct.),  interpreting  a  predecessor  to  this  section,  s.  3  of  The  Statutory  Powers  Procedure 
Act,  1971,  S.O.  1971,  c.  47.  In  that  case,  the  Court  had  recourse  to  common  law  principles 
in  order  to  determine  whether  a  hearing  was  required  "otherwise  by  law"  (at  286-87). 

Supra,  note  3,  s.  2(3),  as  am.  by  R.S.O.  1990,  c.  16  (Supp.),  s.  1(1). 

Supra,  note  9,  s.  34(4). 

See  Re  Downing  and  Graydon  ,  supra,  note  39,  which  held  that  employment  standards 
officers  were  bound  to  observe  natural  justice.  While  there  is  no  decision  that  directly 
concerns  review  officers  under  the  Pay  Equity  Act,  supra,  note  9,  the  reasoning  of  Re 
Downing  and  Graydon  would  apply  equally  to  them. 

Supra,  note  4,  s.  57(11). 

Just  as  the  reasoning  in  Re  Downing  and  Graydon,  supra,  note  39,  would  apply  equally  to 
review  officers  under  the  Pay  Equity  Act,  supra,  note  9,  so  too  would  it  seem  to  apply  to 
inspectors  under  the  Occupational  Health  and  Safety  Act,  supra,  note  4.  These  actors  would 
fulfill  the  criteria  for  applying  a  duty  of  fairness  recently  reiterated  by  the  Supreme  Court  of 
Canada  in  Knight  v.  Indian  Head  School  Division  No.  19,  [1990]  1  S.C.R.  653,  at  669, 
69  D.L.R.  (4th)  489,  at  500,  namely,  after  a  consideration  of:  "(i)  the  nature  of  the  decision 
to  be  made  by  the  administrative  body;  (ii)  the  relationship  existing  between  that  body  and 
the  individual;  and  (iii)  the  effect  of  that  decision  on  the  individual's  rights",  an  obligation  of 
fairness  would  likely  be  imposed. 

Supra,  ch.  2,  sec.  7. 
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Rights  Commission  is  subject  to  a  duty  of  fairness.48  Where  the  Commission 
decides  not  to  deal  with  a  complaint  or  not  to  recommend  the  appointment  of  a 

49 

board  of  inquiry,  it  must  explain  the  reasons  for  its  decision  and  allow  the 
complainant  to  make  further  submissions.  At  the  very  least,  the  complainant  is  to 
be  given  access  to  the  report  of  the  investigator  and  an  opportunity  to  challenge  in 
writing  the  matters  that  were  addressed  in  it.50  The  courts  have  indicated  that,  in 
some  cases  where  the  credibility  of  witnesses  is  in  issue,  complainants  may  be 
entitled  to  cross-examine  them.  Courts  have  also  held  that  a  person  against 
whom  a  human  rights  complaint  has  been  made  should  be  accorded  procedural 
fairness,  and  given  information  about  the  basis  upon  which  a  decision  has  been 
made,  with  the  opportunity  to  respond.52 


Grievance  arbitration  is  not  subject  to  the  minimum  rules  prescribed  by  the 
Statutory  Powers  Procedure  Act.  However,  it  is  clear  that,  while  an  arbitrator 
has  inherent  authority  to  determine  the  procedure  at  an  arbitration  hearing,  the 
rules  of  natural  justice  must  be  observed.55  Courts  have  held  this  to  require  that 
the  affected  persons  be  given  proper  notice  of  the  proceeding;  if  they  are  not,  the 
arbitration  usually  will  have  to  be  adjourned  to  permit  notice.  In  the  context  of 
arbitration,   courts  have  held  natural  justice  to  demand  that  the  parties  be 


48 

49 
50 

51 


52 
53 
54 
55 


56 


This  discussion  draws  heavily  on  the  analysis  in  D.J.  Mullan,  "The  Procedural  Obligations 
of  Tribunals  and  Agencies  that  do  not  Hold  Hearings"  (1991),  47  Admin.  L.R.  130. 

Human  Rights  Code,  supra,  note  5,  ss.  34,  36. 

See  Radulesco  v.  The  Canadian  Human  Rights  Commission,  supra,  note  33,  and  F.W.T.A.O. 
v.  Ontario  (Human  Rights  Commission)  (1988),  67  O.R.  (2d)  492,  56  D.L.R.  (4th)  721  (Div. 
Ct.). 

See  Cashin  v.  Canadian  Broadcasting  Corp.,  [1984]  2  F.C.  209,  8  D.L.R.  (4th)  622  (C. A.); 
Labelle  v.  Canada  (Treasury  Board)  (1987),  25  Admin.  L.R.  10  (Fed.  C.A.);  and  Onischak 
v.  British  Columbia  (Council  of  Human  Rights)  (1989),  38  Admin.  L.R.  258,  10  C.H.R.R. 
D/6290  (B.C.  S.C.).  See,  generally,  Mullan,  supra,  note  28. 

See,  generally,  Mullan,  ibid. 

Supra,  note  2,  s.  3(2)(d),  as  am.  by  S.O.  1994,  c.  27,  s.  56(6). 

See  Re  Air  Canada  and  LAM.,  Lodge  1571  (1978),  18  L.A.C.  (2d)  113  (Que.,  Frumkin). 

See,  generally,  D.J.M.  Brown  and  D.M.  Beatty,  Canadian  Labour  Arbitration,  3rd  ed. 
(Aurora,  Ont.:  Canada  Law  Book,  looseleaf),  §§1:5220,  3:1200,  3:1210,  and  E.E.  Palmer 
and  B.M.  Palmer,  Collective  Agreement  Arbitration  in  Canada,  3rd  ed.  (Toronto: 
Butterworths,  1991),  at  5-6. 

See  Re  Canada  Post  Corp.  and  P.S.A.C.  (Gleeson)  (1989),  8  L.A.C.  (4th)  382  (Can., 
Kelleher). 
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accorded  the  right  to  be  represented  by  counsel  and  the  right  to  cross-examine 
witnesses.58  While  arbitrators  are  not  bound  by  the  rules  of  evidence  applicable  to 
courts,59  excluding  admissible  and  relevant  evidence  may  constitute  a  breach  of 
the  rules  of  natural  justice. 


3.       CODIFICATION  OF  PROCEDURE— STATUTORY  POWERS 
PROCEDURE  ACT  AND  TRIBUNAL  RULES 

(a)    Introduction 

In  Ontario,  certain  administrative  tribunals  and  individual  decision-makers 
must  conform  to  the  procedural  standards  contained  in  Part  I  of  the  Statutory 
Powers  Procedure  Act.61  The  title  of  Part  I  is  "Minimum  Rules  for  Proceedings 
of  Certain  Tribunals".  As  we  indicated  earlier,  some  of  the  tribunals  and 
individuals  being  examined  in  this  report  are  subject  to  this  Act.  The  Act  also 
contemplates  that  its  minimum  requirements  may  be  supplemented  by  more 
detailed  rules.  Of  the  tribunals  and  individuals  we  are  studying,  only  two— the 
Ontario  Labour  Relations  Board  and  the  Pay  Equity  Hearings  Tribunal— have 
developed  their  own  detailed  procedural  rules. 

The    Statutory    Powers    Procedure   Act    prevails    over    other    statutes, 

regulations,  rules,  and  by-laws  unless  another  statute  expressly  states  that  its  own 

provisions,    and   any   regulations,    rules,    or   by-laws   made   under   it,    apply 

ft'? 
notwithstanding  anything  in  the  Statutory  Powers  Procedure  Act. 


57 


58 


59 

60 

61 
62 


Re  Men's  Clothing  Manufacturers  Association  of  Ontario  and  Arthurs  (1979),  26  O.R.  (2d) 
20,  104  D.L.R.  (3d)  441  (Div.  Ct.);  leave  to  appeal  to  Ont.  C.A.  refused  (1979),  26  O.R. 
(2d)  20n,  12  C.P.C.  138,  at  151  (C.A.). 

See  Hoogendoorn  v.  Greening  Metal  Products  and  Screening  Equipment  Co.,  [1968]  S.C.R. 
30,  65  D.L.R.  (2d)  641;  Re  Le  Syndicat  des  fonctionnaires  provinciaux  du  Quebec  and  Le 
gouvernment  du  Quebec,  Ministre  de  I'Education  (1971),  23  L.A.C.  117  (Que.,  Lande);  and 
Re  Girvin  and  Consumers'  Gas  Co.  (1973),  1  O.R.  (2d)  421,  40  D.L.R.  (3d)  509  (Div.  Ct.). 

Royal  Alexandra  Staff  Nurse  Division  of  the  A. A. R.N.  v.  Royal  Alexandra  Hospital  (1980), 
80  C.L.L.C.  114,  046  (Alta.  Q.B.). 

Re  Ottawa  Newspaper  Guild,  Local  205  and  The  Ottawa  Citizen,  [1966]  1  O.R.  669,  (1965), 
55  D.L.R.  (2d)  26  (H.C.J. ). 

Supra,  note  2. 

Statutory  Powers  Procedure  Act,  ibid.,  s.  32,  as  am.  by  S.O.  1994,  c.  27,  c.  56(42). 
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In  the  following  discussion,  we  provide  a  broad  description  of  the  Statutory 
Powers  Procedure  Act  and  the  procedural  standards  that  it  establishes  for  certain 
administrative  decision-makers.  We  also  review  the  procedural  rules  governing 
the  Ontario  Labour  Relations  Board  and  the  Pay  Equity  Hearings  Tribunal. 


(b)    Statutory  Powers  Procedure  Act 

An  account  of  the  Statutory  Powers  Procedure  Act  requires  that  the 
Commission  answer  two  questions.  First,  what  tribunals  and  individuals  are 
subject  to  the  Act?  Second,  what  are  the  minimum  rules  established  by  Part  I  of 
the  Act? 


(i)     Applicability 

The  key  provision  dealing  with  the  applicability  of  Part  I  of  the  Statutory 
Powers  Procedure  Act  is  section  3(1): 

3. —  (1)  Subject  to  subsection  (2),  this  Act  applies  to  a  proceeding  by  a 
tribunal  in  the  exercise  of  a  statutory  power  of  decision  conferred  by  or  under  an 
Act  of  the  Legislature,  where  the  tribunal  is  required  by  or  under  such  Act  or 
otherwise  by  law  to  hold  or  to  afford  to  the  parties  to  the  proceeding  an 
opportunity  for  a  hearing  before  making  a  decision. 

Subsection  (2)  lists  types  of  proceedings  to  which  the  Act  does  not  apply.  We 
have  already  discussed  one  of  these  proceedings — grievance  arbitration.  We  have 
also  noted  that  the  application  of  the  Statutory  Powers  Procedure  Act  may  be 
excluded  by  specific  legislation. 


In  the  case  of  tribunals  and  individuals  not  listed  in  section  3(2)  or  not 
expressly  excluded  by  legislation,  the  applicability  of  the  Statutory  Powers 
Procedure  Act  will  depend  on  their  enabling  legislation— the  statute  that  creates 
them  or  sets  out  their  jurisdiction  and  powers— or  on  whether  they  meet  the 
criteria  set  out  in  section  3(1). 

In  essence,  there  are  three  criteria.  Part  I  applies  to  proceedings  of  a 
"tribunal".  The  tribunal  proceedings  must  be  in  the  exercise  of  "a  statutory 


See,  for  example,  Employment  Standards  Act,  supra,  note  3,  s.  2(3),  as  am.  by  R.S.O. 
1990,  c.  16  (Supp.),  s.  1(2),  and  Pay  Equity  Act,  supra,  note  9,  s.  34(4). 
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power  of  decision"  conferred  by  or  under  a  statute.  If  both  of  these  criteria  are 
satisfied,  Part  I  applies  only  where  "the  tribunal  is  required  by  or  under  [the]  Act 
or  otherwise  by  law  to  hold... a  hearing  before  making  a  decision".64  The  last  of 
these  requirements  is  the  most  problematic. 

"Tribunal"  is  defined  in  the  Statutory  Powers  Procedure  Act  to  include  both 
individuals  and  formal  administrative  boards  (the  members  of  which  are 
appointed  either  by  the  provincial  cabinet  or  by  a  Minister),  provided  that  a 
statute  has  conferred  a  statutory  power  of  decision  upon  the  person  or  persons  in 
question.65  That  is  why  we  continuously  refer  to  "tribunals  and  individuals" 
throughout  this  chapter.  "Statutory  power  of  decision"  is  defined  as  follows:66 


'statutory  power  of  decision'  means  a  power  or  right,  conferred  by  or  under  a 
statute,  to  make  a  decision  deciding  or  prescribing, 

(a)  the  legal  rights,  powers,  privileges,  immunities,  duties  or  liabilities  of  any 
person  or  party,  or 

(b)  the  eligibility  of  any  person  or  party  to  receive,  or  to  the  continuation  of,  a 
benefit  or  licence,!   ]  whether  the  person  is  legally  entitled  thereto  or  not. 


As  we  have  indicated,  the  most  difficult  criterion  is  that  "the  tribunal  is 
required  by  or  under  [the]  Act  or  otherwise  by  law  to  hold... a  hearing  before 
making  a  decision".  While  many  statutes  require  that  a  "tribunal"  conduct  a 
hearing,  others  are  silent  on  the  issue.  In  such  a  case,  whether  a  tribunal  is 
"otherwise  by  law"  required  to  hold  or  to  afford  a  hearing  will  depend  on  the 

69 

common  law  principles  that  we  reviewed  earlier.     It  is  only  when  those  common 
law  principles  of  natural  justice  require  an  oral  hearing,  as  opposed  to  another 


64 

65 
66 
67 

68 
69 


Statutory  Powers  Procedure  Act,  supra,   note  2,  s.  3(1),  as  am.  by  S.O.    1994,  c.  27, 
c.  56(5). 

Ibid.,  s.  1(1). 

Ibid. 

The  Statutory  Powers  Procedure  Act,  ibid.,  s.  1(1)  defines  "licence"  to  include  "any  permit, 
certificate,  approval,  registration  or  similar  form  of  permission  required  by  law". 

Ibid.,  s.  3(1)  ),  as  am.  by  S.O.  1994,  c.  27,  c.  56(5). 

Supra,  this  ch.,  sec.  2. 
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kind  of  procedure,  that  a  hearing  is  said  to  be  required  "otherwise  by  law"  for 

70 

the  purposes  of  the  Statutory  Powers  Procedure  Act. 

Upon  the  original  enactment  of  The  Statutory  Powers  Procedure  Act, 
1971,  the  phrase  "otherwise  by  law"  was  to  be  a  transitional  provision.72  A 
review  of  all  Ontario  statutes  was  undertaken  at  that  time  in  order  to  determine 
which  ones  should  be  amended  to  expressly  require  a  hearing.7  However,  the 
review  apparently  never  progressed  to  a  point  where  the  Legislative  Assembly 
could  delete  the  phrase  "otherwise  by  law"  from  the  Statutory  Powers  Procedure 
Act,  as  it  could  not  be  confident  that  the  issue  of  when  a  hearing  was  required 
had  been  exhaustively  addressed  by  all  the  relevant  specific  legislation. 


When  the  criteria  set  out  in  section  3(1)  are  applied  to  the  tribunals  and 
individuals  comprehended  by  this  report,  the  following  emerge  as  being  obliged 
to  adhere  to  the  minimum  rules  established  under  Part  I  of  the  Statutory  Powers 
Procedure  Act:  the  Ontario  Labour  Relations  Board;  the  Pay  Equity  Hearings 
Tribunal;  boards  of  inquiry  under  the  Human  Rights  Code;     adjudicators  under 

the  Occupational  Health  and  Safety  Act;     and  referees  under  the  Employment 

if. 

Standards  Act. 


(ii)    Minimum  Rules  under  Part  I 

While  Part  I  of  the  Statutory  Powers  Procedure  Act  addresses  a  number  of 
matters  relating  to  hearings,     our  discussion  will  be  confined  to  notice,  conduct 
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73 

74 
75 
76 
77 


See  Evans,  supra,  note  35,  at  435-40. 

Supra,  note  41. 

See  D.W.  Mundell,  Manual  of  Practice  on  Administrative  Law  and  Procedure  in  Ontario 
(Ontario:  Department  of  Justice  &  Attorney  General,  February  1972),  at  4-5. 

The  results  of  this  review  can  be  found  in  The  Civil  Rights  Statute  Law  Amendment  Act, 
1971,  S.O.  1971,  c.  50,  which  effected  amendments  to  many  statutes. 

Supra,  note  5. 

Supra,  note  4. 

Supra,  note  3. 

The  Statutory  Powers  Procedure  Act,  supra,  note  2,  s.  4.1,  as  am.  by  S.O.  1994,  c.  27, 
c.  56(7),  allows  for  the  Act  to  be  avoided  in  certain  circumstances: 


Ill 


of  the  hearing  and  rules  made  by  tribunals.  For  convenience,  we  have  reproduced 
the  Statutory  Powers  Procedure  Act  as  Appendix  A  to  this  report. 


a.    Notice 

Section  6(1)  requires  that  the  parties  to  proceedings  be  given  reasonable 
notice  of  the  hearing  by  the  tribunal.  Individual  notice  seems  to  be  contemplated; 
section  24(1)  provides  that,  where  a  tribunal  is  of  the  opinion  that  it  is 
impracticable  to  give  notice  of  the  hearing  to  any  or  all  of  the  parties  individually 
because  they  are  too  numerous  or  for  another  reason,  the  tribunal  instead  may 
"cause  reasonable  notice... to  be  given  to  such  parties  by  public  advertisement  or 
otherwise  as  the  tribunal  may  direct".  "Parties"  are  "the  persons  specified  as 
parties  by  or  under  the  statute  under  which  the  proceeding  arises  or,  if  not  so 

78 

specified,  persons  entitled  by  law  to  be  parties  to  the  proceeding". 

While  the  meaning  of  "reasonable  notice"  is  not  explained,  sections  6(2)  to 
(5)  set  out  what  information  the  notice  must  include  for  oral,  written  and 

79 

electromc  hearings.     Where  notice  is  given  to  a  party  in  accordance  with  the  Act 
and  he  or  she  fails  to  attend  the  hearing,  the  tribunal  is  empowered  to  proceed  in 

80 

his  or  her  absence  and  he  or  she  is  not  entitled  to  further  notice. 


Section  8  deals  with  the  situation  "[w]here  the  good  character,  propriety  of 
conduct  or  competence  of  a  party  is  an  issue".  In  such  a  case,  "the  party  is 
entitled  to  be  furnished  prior  to  the  hearing  with  reasonable  information  of  any 
allegations  with  respect  thereto" . 


4.1  If  the  parties  consent,  the  proceeding  may  be  disposed  of  by  a  decision  of  the 
tribunal  given  without  a  hearing,  unless  the  Act  under  which  the  proceeding  arises 
provides  otherwise. 

78 

Statutory  Powers  Procedure  Act,  ibid.,  s.  5. 

79 

Ibid.,  s.  6,  as  am.  by  S.O.  1994,  c.  27,  c.  56(13). 

80 

Ibid.,  s.  7,  as  am.  by  S.O.  1994,  c.  27,  c.  56(14),  (15). 
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b.    Conduct  of  Hearing 
(1)    General 

Hearings  governed  by  the  Statutory  Powers  Procedure  Act  are  largely 
modeled  on  the  proceedings  of  courts.  Although  procedures  have  recently  been 

81  82 

introduced  to  allow  for  written  or  electronic  hearings,  most  of  the  provisions 
of  the  Act  evoke  oral,  court-like  procedures.  For  example,  the  Act  permits  a 
party  to  be  represented  by  counsel  or  an  agent,  to  call  and  examine  witnesses, 

83 

and  to  conduct  cross-examination  of  witnesses. 


Generally,  tribunal  hearings  must  be  open  to  the  public.  However,  tribunals 
have  the  discretion  to  conduct  hearings  that  are  closed  to  the  public  where 
matters  involving  public  security  may  be  disclosed  or  where  intimate  financial  or 
personal  or  other  matters  may  be  disclosed  such  that,  in  the  circumstances,  the 
desirability  of  avoiding  disclosure  of  the  matters  outweighs  the  principle  in  favour 
of  open  hearings. 


Subject  to  the  requirements  imposed  by  Part  I  of  the  Statutory  Powers 
Procedure  Act  or  other  legislation,  tribunals  have  the  authority  to  control  their 
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own  process.     Section  23(1)  of  the  Act  gives  them  jurisdiction  to  make  orders  or 
give  directions  to  prevent  abuse  of  process. 


81 
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Ibid.,  s.  5.1,  as  am.  by  S.O.  1994,  c.  27,  c.  56(10).  Note  that  before  this  amendment, 
s.  4(a)  of  the  Statutory  Powers  Procedure  Act  allowed  the  parties  to  agree  to  waive 
compliance  with  any  requirement  of  the  Act.  These  requirements  may  now  only  be  waived 
with  the  consent  of  the  parties  and  the  tribunal:  ibid.,  s.  4(1),  as  am.  by  S.O.  1994,  c.  27, 

c.  56(7). 

Ibid.,  s.  5.2,  as  am.  by  S.O.  1994,  c.  27,  c.  56(10). 

Ibid.,  ss.  10,  10.1,  as  am.  by  S.O.  1994,  c.  27,  s.  56(20). 

Ibid.,  s.  9(1),  (1.1),  (1.2),  as  am.  by  S.O.  1994,  c.  27,  s.  56(16),  (17).  Generally,  court 
proceedings  are  to  be  open  to  the  public.  The  public  may  be  excluded  "where  the  possibility 
of  serious  harm  or  injustice  to  any  person  justifies  a  departure  from  the  general  principle  that 
court  hearings  should  be  open  to  the  public":  Courts  of  Justice  Act,  R.S.O.  1990,  c.  C.  43, 
s.  135. 

With  respect  to  adjournments,  see  Statutory  Powers  Procedure  Act,  supra,  note  2,  s.  21. 
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(2)   Representation,  Examination,  and  Cross- 
Examination  of  Parties  and  Witnesses 


The  Statutory  Powers  Procedure  Act  addresses  the  procedural  rights  of 
parties  and  witnesses  prior  to  a  hearing  and  at  the  hearing. 

Parties  are  entitled  to  be  represented  by  counsel  or  an  agent.  Witnesses 
are  entitled  to  have  counsel  or  an  agent  advise  them  of  their  rights;  however, 
neither  counsel  nor  an  agent  may  participate  further  in  the  hearing  without  leave 
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of  the  court.  The  right  of  parties  and  witnesses  to  be  assisted  by  an  agent  who  is 
not  a  lawyer  is  qualified.  A  tribunal  may  exclude  such  a  person  if  it  concludes 
that  the  person  is  not  competent  or  does  not  understand  and  comply  with  her  or 
his  duties  and  responsibilities  at  the  hearing. 


Tribunals  have  the  power  to  issue  summons  compelling  people,  including 
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parties,  to  give  evidence  or  produce  documents  and  things  at  the  hearing.  The 
evidence,  documents,  or  things  must  be  relevant  to  the  subject-matter  of  the 
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proceeding  and  admissible  at  a  hearmg.  In  addition,  so  that  the  parties  will 
know  the  case  they  have  to  meet  before  the  hearing,  tribunals  have  recently  been 
given  the  power  to  order  the  parties  to  exchange  documents,  witness  statements, 
and  other  particulars  of  their  case,     and  to  order  the  oral  or  written  discovery  of 
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a  party.  As  a  result  of  such  orders  it  is  hoped  that  disputes  or  at  least  issues  will 
be  resolved  without  the  parties  having  to  undergo  a  hearing. 


If  the  dispute  proceeds  to  a  hearing,  the  parties  are  entitled  to  call  and 
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examine  witnesses  and  present  arguments  and  submissions.     They  may  conduct 
cross-examinations    of   witnesses    "reasonably    required    for    a    full    and    fair 


Ibid.,  s.  10,  as  am.  by  S.O.  1994,  c.  27,  s.  56(20). 
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Ibid.,  s.  11(1),  as  am.  by  S.O.  1994,  c.  27,  s.  56(21). 
88      Ibid.,  s.  23(3). 

89 

Ibid.,  s.  12(1),  as  am.  by  S.O.  1994,  c.  27,  s.  56(23). 

90  1WA 

Ibid. 

91  Ibid.,  s.  5.4  as  am.  by  S.O.  1994,  c.  27,  s.  56(12). 
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Ibid. 

93 

Ibid.,  s.  10.1(a),  as  en.  by  S.O.  1994,  c.  27,  s.  56(20). 
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disclosure  of  all  matters  relevant  to  the  issues  in  the  proceeding".94  A  tribunal, 
however,  may  limit  further  examination  or  cross-examination  where  it  is  satisfied 
that  the  examination  or  cross-examination  "has  been  sufficient  to  disclose  fully 
and  fairly  all  matters  relevant  to  the  issues  in  the  proceeding."95 


(3)   Evidence 

Under  Part  I,  tribunals  have  a  wide  latitude  to  admit  oral  testimony, 
documents,  and  things  as  evidence  in  their  hearings.  Subject  to  a  few  exceptions, 
they  may  accept  relevant  evidence  that  is  not  given  under  oath  or  affirmation96 
and  that  would  not  be  admissible  in  courts.     Tribunals  may  "exclude  anything 
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unduly  repetitious". 


There  are  three  exceptions  to  the  discretion  to  accept  evidence.  First, 
evidence  that  is  not  admissible  in  a  court  because  it  is  subject  to  a  privilege  under 
the  law  of  evidence  is  not  admissible  at  a  tribunal  hearing.  Second,  no  evidence 
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is  admissible  at  a  tribunal  hearing  if  it  is  inadmissible  under  any  statute.  Third, 
where  a  statute  limits  the  extent  to  which  or  purposes  for  which  any  oral 
testimony,  documents,  or  things  may  be  used  in  evidence  in  any  proceeding,  that 
statute  prevails  over  the  discretion  to  admit  evidence  conferred  by  the  Statutory 
Powers  Procedure  Act. 


Not  all  the  information  considered  by  a  tribunal  must  be  submitted  as 
evidence  at  a  hearing.  Tribunals  may  take  judicial  notice  of  facts,  that  is  where 
matters  are  so  notorious  or  clearly  established  or  form  such  a  common  part  of 
everyday  life  that  tribunals  may  take  cognizance  of  them  without  requiring 
formal  proof.  In  making  a  decision,  a  tribunal  may  also  "take  notice  of  any 
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Ibid.,  s.  10.1(b),  as  en.  by  S.O.  1994,  c.  27,  s.  56(20). 

Ibid.,  s.  23(2),  as  am.  by  S.O.  1994,  c.  27,  s.  56(37). 

The  Statutory  Powers  Procedure  Act,  ibid.,  s.  22,  empowers  tribunals  to  administer  oaths 
and  affirmations  and  to  require  that  evidence  be  given  under  oath  or  affirmation. 

Ibid.,  s.  15(1).  An  argument  that  s.  15(1)  contravened  s.  7  of  the  Charter,  supra,  note  10, 
because  it  allows  a  person  to  be  deprived  of  liberty  on  the  basis  of  hearsay  evidence  failed  in 
Dayday  v.  MacEwen  (1987),  62  O.R.  (2d)  588  (Dist.  Ct.). 

Statutory  Powers  Procedure  Act,  supra,  note  2,  s.  15(1). 

Ibid.,  s.  15(2). 

Ibid.,  s.  15(3). 
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generally  recognized  scientific  or  technical  facts,  information  or  opinions  within 
its  scientific  or  specialized  knowledge". 


c.      Rules  Made  by  Tribunals 

The  Commission  has  emphasized  throughout  this  chapter  that  Part  I  of  the 
Statutory  Powers  Procedure  Act  establishes  minimum  procedures  for  tribunals. 
This  general  code  may  be  supplemented  by  statute  or  by  procedural  rules  that 
give  more  detailed  guidance  as  to  how  the  tribunal  should  proceed. 

Although  rules  of  procedure  formalize  the  administrative  process,  a  process 
that  was  designed  to  be  informal  and  flexible,  they  have  a  number  of  advantages. 
They  can  minimize  administrative  backlog  by  imposing  obligations  on  the  various 
parties  to  ensure  that  all  parties  are  able  to  appear  before  a  tribunal  as  equals  in  a 
practical  sense.  They  can  impose  time  limits  on  all  procedural  obligations  to 
ensure  that  the  dispute  is  not  delayed  and  that  the  parties  do  not  have  to  spend 
vast  sums  of  money  in  pre-hearing  procedures.  In  addition,  rules  may  increase 
public  accessibility  to  a  tribunal,  by  providing  participants  with  information  about 
what  that  tribunal  expects  and  when  it  expects  it.  Rules  thus  act  as  a  guidebook  to 
the  proceedings. 


Rules  for  tribunals  used  to  be  made  or  approved  only  after  consultation  with 
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the  "Statutory  Powers  Procedure  Rules  Committee".       Originally  established 

103 

under  the  Statutory  Powers  Procedure  Act,  its  mandate  was  to  maintain  a 
continuous  review  of  the  practice  and  procedure  in  administrative  proceedings, 
including  proceedings  before  tribunals  where  there  was  a  statutory  power  of 
decision  but  no  obligation  to  give  parties  an  opportunity  for  a  hearing  before  a 
decision  was  made.  The  Statutory  Powers  Procedure  Rules  Committee  could 
require  a  tribunal  subject  to  Part  I  of  the  Act  to  provide  information  about  its 
rules  of  procedure.  If  the  tribunal  had  no  rules,  the  Committee  could  require  it  to 
report  information  about  its  procedures  and  to  formulate  rules  to  govern  its 
proceedings.        Since    its    creation,    the    Statutory    Powers    Procedure    Rules 
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Ibid.,  s.  16. 

Ibid.,  s.  28,  prior  to  1994  amendments.  Section  26-31  were  repealed  by  S.O.  1994,  c.  27, 
s.  56(40). 

Ibid.,  s.  26,  prior  to  1994  amendments. 

Ibid.,  s.  27,  prior  to  1994  amendments. 

Ibid.,  s.  29,  prior  to  1994  amendments. 
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Committee  has  been  involved  in  the  scrutiny  of  relatively  few  administrative 
tribunals.106 


One  explanation  for  this  lack  of  activity  was  that  few  legislative  enactments 
gave  the  administrative  tribunal  subject  to  it  the  power  to  create  rules  of 
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procedure.  In  many  cases,  the  governing  Acts  merely  permitted  the  Lieutenant 
Governor  in  Council  to  make  various  regulations  and,  in  most  of  those  instances, 
the  regulations  were  drafted  in  such  a  way  that  it  was  not  clear  whether  the 
power  existed  to  make  rules  of  procedure.  In  some  of  these  cases  the  situation 
has  been  ameliorated  by  the  fact  that  the  governing  legislation  expressly  gives  the 
tribunal  some  of  the  powers  that  are  often  found  in  rules  of  practice  and 
procedure.  For  example,  although  boards  of  inquiry  are  not  allowed  to  make 
rules  of  practice  and  procedure,  the  Ontario  Human  Rights  Code109  allows  a 
board  to  order  the  production  of  documents. 


Of  the  administrative  regimes  being  considered  in  this  report,  only  the 
Ontario  Labour  Relations  Board,      the  Workplace  Health  and  Safety  Agency, 
the  Pay  Equity  Hearings  Tribunal,112  and  the  Employment  Equity  Tribunal113 
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Ontario,  Directions[:]  Review  of  Ontario's  Regulatory  Agencies[:]  Report  (Toronto:  Queen's 
Printer,  September  1989)  (hereinafter  referred  to  as  "Macaulay  Report"),  at  8-130  to  8-131, 
stated  that  from  1971  to  1989  the  Committee  had  reviewed  the  rules  of  eleven  out  of  then 
ninety-one  existing  tribunals. 

The  Statutory  Powers  Procedure  Act,  supra,  note  2,  s.  23(1),  gives  tribunals  under  its 
jurisdiction  to  power  to  make  "such  orders  or  give  such  directions  in  proceedings  before  it  as 
it  consider  proper  to  prevent  abuse  of  its  processes."  Unfortunately,  because  of  the 
narrowness  of  this  provision,  this  section  does  not  provide  for  a  general  rule-making  power. 

See,  for  example,  the  Industrial  Standards  Act,  R.S.O.  1990,  c.  1.6,  s.  17;  the  Employment 
Standards  Act,  supra,  note  3,  s.  84(1)  1124,  28;  and  the  Human  Rights  Code,  supra,  note  5, 
s.  48(b). 

Supra,  note  5,  ss.  33(3),  (6)-(8). 

The  authority  of  the  Ontario  Labour  Relations  Board  to  make  rules  is  conferred  by  the 
Labour  Relations  Act,  supra,  note  8,  s.  104(13),  (14),  as  am.  by  S.O.  1992,  c.  21,  s.  42(5). 
The  Board's  rules  may  govern  its  practice  and  procedure  and  the  exercise  of  its  powers  and 
may  prescribe  forms;  the  Board  may  also  make  rules  for  the  construction  industry. 

The  authority  of  the  Workplace  Health  and  Safety  Agency  to  make  rules  of  procedure  is 
conferred  by  s.  13(7)  of  the  Occupational  Health  and  Safety  Act,  supra  ,  note  4. 

The  authority  of  the  Pay  Equity  Hearings  Tribunal  to  make  rules  of  practice  and  procedure  is 
conferred  by  the  Pay  Equity  Act,  supra,  note  9,  s.  29(2)(b). 

The  authority  of  the  Employment  Equity  Tribunal  to  make  rules  is  conferred  by  the 
Employment  Equity  Act,  1993,  S.O.  1993,  c.  35,  s.  53.  In  addition,  pursuant  to  s.  48,  the 
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have  been  given  the  express  general  authority  under  their  governing  legislation  to 
develop  rules  of  procedure.  Of  these,  only  two  tribunals — the  Ontario  Labour 
Relations  Board  and  the  Pay  Equity  Hearings  Tribunal — have  actually  adopted 
rules  of  practice  and  procedure  under  the  approval  of  the  Statutory  Powers 
Procedure  Committee. 


Notwithstanding  the  existence  of  these  rules  and  practice  notes,  the  Ontario 
Labour  Relations  Board  continues  to  experience  unacceptable  delays  in  resolving 
the  disputes  before  it.115  Part  of  the  explanation  for  this  may  lie  with  the  specific 
rules  that  have  been  adopted.  For  example,  under  the  old  rules  only  certain 
documents  were  required  to  be  produced  in  certain  cases  prior  to  a  hearing.  As  a 


result  of  new  legislative  provisions  that  came  into  force  on  January  1,  1992, 


17 
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new  rules  of  practice  and  procedure  were  developed.  These  new  rules  stipulate 
that,  within  the  time  period  set  out  by  the  Registrar,  each  party  must  file  "copies 
of  all  documents  upon  which  it  will  be  relying  in  the  case  and  each  party  must 
deliver  copies  of  those  documents  to  each  of  the  other  parties".  Moreover,  for 
each  type  of  specific  application,  the  rules  list  specific  documents  that  each  party 
must  produce  when  filing  its  application  or  response.  Finally,  to  ensure  that  all 
relevant  documents  have  been  produced,  the  Board  has  the  power  under  the  rules 
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Employment  Equity  Commission  can  "make  rules  for  the  conduct  and  management  of  its 
affairs  and  for  the  practice  and  procedure  to  be  observed  in  relation  to  matters  it  deals  with". 

In  addition,  many  of  the  enactments  considered  herein  have  prescribed  certain  procedural 
activity  that  may  have  an  effect  on  their  rules  of  practice.  For  example,  under  the 
Employment  Equity  Act,  1993,  ibid.,  s.  55(1),  131,  the  Lieutenant  Governor  in  Council  has 
been  specifically  given  the  power  to  make  regulations  prescribing  the  steps  that  may  be  taken 
by  the  Employment  Equity  Tribunal  where  a  person  other  than  the  Commission  has  applied 
to  the  Tribunal  and  the  Commission  has  advised  the  Tribunal  that  it  is  auditing  an  employer. 
In  addition,  under  s.  55(1)132,  regulations  can  prescribe  the  circumstances  in  which  the 
Tribunal  is  not  required  to  hold  a  hearing  and  determine  an  application  and  the  procedure  for 
determining  whether  such  circumstances  exist. 

See  supra,  ch.  3. 

Rules  of  Procedure  under  the  Labour  Relations  Act,  R.R.O.  1980,  Reg.  546  (hereinafter 
referred  to  as  "1980  Rules  of  Procedure"),  rr.  60,  108. 

The  Labour  Relations  Act,  supra,  note  8,  s.  105(2),  as  am.  by  S.O.  1992,  c.  21,  s.  43(1), 
adds  to  the  power  of  the  Board  by  allowing  it  to  require  any  party  to  furnish  particulars 
before  or  during  a  hearing  and  to  produce  documents  or  things  that  may  be  relevant  to  a 
matter  and  to  do  so  before  or  during  a  hearing. 

Rules  of  Procedure  under  the  Labour  Relations  Act,  O.  Reg.  724/92.  See,  now,  Ontario 
Labour  Relations  Board  Rules  of  Procedure  (Toronto:  March  1994)  (hereinafter  referred  to 
as  "1994  Rules  of  Procedure"). 

1994  Rules  of  Procedure,  \bid.,  r.  15. 
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to  require  the  production  of  any  further  information,  document,  or  thing  that  it 

120 

considers  may  be  relevant  to  a  case.  The  theory  behind  these  provisions,  as 
with  all  discovery  rules,  is  that  when  opposing  parties  know  the  case  on  the  other 
side,  they  are  more  likely  to  settle  before  trial  or  at  least  reduce  the  matters  in 
dispute  and  thus  reduce  the  time  for  hearing  the  matter.  Given  this  greater 
emphasis  on  documentary  evidence,  the  rules  also  give  the  board  the  ability  to 
decide  a  matter  without  an  oral  hearing. 


The  Pay  Equity  Hearings  Tribunal  is  the  only  other  tribunal  considered  by 
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this  report  that  has  adopted  rules  of  practice  and  procedure.  However,  even 
though  the  Tribunal  states  in  the  Mission  Statement  accompanying  its  rules  that  it 
"is  committed  to  a  hearing  process  and  to  decisions  which  balance  the  need  to  be 
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fair,  accessible  and  efficient",      there  is  less  emphasis  in  these  rules  on  ensuring 
that  matters  are  resolved  with  the  least  amount  of  delay  than  in  the  Labour 
Relations  Board's  rules.  Accordingly,  although  the  rules  require  all  parties  to 
provide  a  "concise  statement  of  the  facts  and  events"  upon  which  they  rely, 
there  is  no  obligation  on  the  parties  to  produce  even  a  list  of  the  documents  that 

125 

they  may  be  relying  on  until  the  pre-hearing  conference. 


Recently,  the  Legislature,  presumably  recognizing  that  if  administrative 
tribunals  have  the  ability  to  create  rules  they  will  have  the  ability  to  create  a  more 
just  and  efficient  dispute  resolution  mechanism,  amended  the  Statutory  Powers 
Procedure  Act  to  give  all  tribunals  subject  to  the  Act  the  express  ability  to  make 
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Ibid.,  r.  21. 

Ibid.,  r.  60.  This  ability  applies  only  to  complaints  under  the  Labour  Relations  Act,  supra, 
note  8,  ss.  73.1,  73.2,  as  en.  by  S.O.  1992,  c.  21,  s.  32:  applications  for  directions  under 
s.  73.2(12):  applications  for  modification  under  s.  73.2(13):  and  applications  for  enforcement 
under  s.  73.2(21). 

See  Ontario,  Pay  Equity  Hearings  Tribunal,  Pay  Equity  Act,  [:]  Rules  of  Practice  (June 
1992)  (hereinafter  referred  to  as  "Pay  Equity  Rules  of  Practice").  Although  no  rules  have 
been  adopted  for  the  human  rights  boards  of  inquiry,  certain  boards  have  themselves 
described  what  sort  of  information  they  consider  to  be  essential  when  making  out  a  complaint 
in  a  "form  approved  by  the  Commission".  In  this  regard,  see  The  Canadian  Human  Rights 
Commission  v.  Bell  Canada  (1981),  2  C.H.R.R.  D/265  (Can.  Hum.  Rts.  Tribunal).  Although 
this  case  did  not  concern  the  Ontario  Act,  Ontario  boards  appear  to  require  roughly  the  same 
type  of  information,  even  though  the  Ontario  boards  have  not  been  as  careful  in  identifying 
their  requirements.  For  a  general  statement  as  to  the  requirements  under  the  Ontario  Human 
Rights  Code,  see  Ontario  (Human  Rights  Commission)  v.  Ontario  (Ministry  of  Education) 
(1986),  9  C.H.R.R.  D/4535  (Ont.  Bd.  of  Inquiry). 

Pay  Equity  Rules  of  Practice,  supra,  note  122. 

Ibid.,  xv.  1.02(b),  2.02(b). 

Ibid.,  Pre-Hearing  Conference  Guidelines,  at  6-8. 
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rules  governing  their  practice  and  procedure.       In  addition,  the  Legislature 
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abolished  the  Statutory  Powers  Procedure  Rules  Committee. 


The  Legislature  expressly  provided  that  the  tribunals'  rule-making  power 
should  include  the  ability  to  order  particulars  of  the  dispute,  the  exchange  of 
documents,  the  oral  or  written  examination  of  a  party,  the  exchange  of  witness 
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statements,  and  other  forms  of  disclosure.  Through  this  provision,  the 
Legislature  expressly  recognized  that  the  informal  nature  of  administrative 
dispute  resolution  has  some  drawbacks,  and  that  some  formality  may  improve  the 
efficiency  of  proceedings.  The  Legislature  has  recognized  that  without  formal 
requirements,  parties  can  delay  the  proceedings  by  not  providing  their  position  on 
the  complaint  until  the  last  minute,  by  producing  insufficient  documentation  or  no 
documentation  at  all,  or  by  producing  documents  at  the  last  minute. 

At  the  same  time,  however,  the  Legislature  recognized  the  importance  of 
informality  in  proceedings.  In  this  regard,  it  was  expressly  provided  that,  in  the 
exercise  of  its  rule-making  power,  a  tribunal  may  direct  the  parties  to  participate 
in  a  pre-hearing  conference  to  consider  matters  such  as  the  settlement  or 
simplification  of  issues,  facts,  or  evidence  that  may  be  agreed  upon,  the  dates  by 
which  any  further  step  in  the  proceedings  should  be  taken  and  the  estimated 
duration  of  the  hearing.  The  provision  of  such  a  conference  is  consistent  with 
recent  studies,  which  show  that  the  earlier  the  parties  to  a  dispute  are  put 
together,  with  all  of  the  information  available  to  them  to  allow  them  to  make 
informed  decisions,  the  earlier  a  resolution  of  issues  or  of  the  dispute  itself  can 
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be  effected.  It  is  expected,  therefore,  that  this  procedure,  if  implemented  in  the 
rules,  will  assist  in  reducing  backlogs  of  cases  before  tribunals  and  expenses  for 
the  parties. 
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Statutory  Powers  Procedure  Act,  supra,  note  2,  s.  25.1  as  en.  by  S.O.  1994,  c.  27, 
s.  56(38).  Section  25.1(6)  states  that  this  power  is  "in  addition  to  any  power  to  adopt  rules 
that  the  tribunal  may  have  under  another  Act" . 

Statutory  Powers  Procedure  Act,  supra,  note  2,  ss.  26-31,  rep.  by  S.O.  1994,  c.  27, 
s.  56(39),  (40). 

Statutory  Powers  Procedure  Act,  supra,  note  2,  s.  5.4,  as  an.  by  S.O.  1994,  c.  27,  s.  56(12). 

The  1989-1990  Annual  Report  of  the  Ontario  Pay  Equity  Commission,  at  26,  reports  that 
between  April  20,  1989  and  March  31,  1990  a  total  of  seventeen  pre-hearing  conferences 
were  held.  Of  these,  only  five  were  settled  at  or  subsequent  to  the  conference.  The  Annual 
Reports  for  1990-91  and  1991-92  indicate  a  settlement  rate  of  about  forty  percent.  Recent 
reports  of  the  effectiveness  of  pre-trial  conferences  in  civil  litigation,  where  the  parties  have 
all  the  information  available  to  them  about  the  strength  of  the  opposing  case  before  the 
conference,  have  indicated  mat  the  success  rate  of  such  conferences  is  about  eighty-four 
percent. 
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Although  the  Commission  agrees  with  all  of  the  recent  legislative  changes, 
we  believe  that  there  are  a  few  other  things  that  can  be  done,  within  the  ambit  of 
the  tribunals'  rule-making  power,  to  increase  the  efficiency  of  administrative 
dispute  resolution.  Of  particular  interest  are  two  options  that,  albeit  within  the 
context  of  a  formal  system,  would  redress  some  of  the  imbalance  by  returning 
administrative  tribunals  to  an  informal  dispute  mechanism.  The  Commission  is 
also  of  the  opinion  that  the  administrative  tribunals  considered  by  this  report 
should  have  additional  powers  to  control  their  caseloads. 

(1)   Case  Management 

It  has  been  observed  that  one  of  the  major  causes  of  delay,  and  therefore  of 
pre -hearing  expense  is  that  fact  that  legal  representatives  are  often  unable  to 
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schedule  hearings  at  an  early  date  because  of  case  conflicts.  While  the  new 
legislative  provisions  should  significantly  reduce  the  number  of  pre-hearing 
motions  that  are  brought  to  compel  production,  nothing  has  been  done  to  reduce 
scheduling  delays  caused  by  the  caseloads  of  counsel. 

Experience  in  the  civil  litigation  field  has  shown  that  this  type  of  delay  can 
be  ameliorated  by  establishing  fixed  dates  by  which  all  preliminary  procedures 
must  be  completed  and  the  hearing  must  commence.  Counsel  can  take  only 
cases  that  they  are  able  to  fit  within  the  set  schedule,  but  the  deadlines  must  be 
established  when  the  applications  or  complaints  are  brought,  so  counsel  will  be 
aware  of  the  time  requirements  when  accepting  a  case. 

The  Commission  recommends  that,  to  create  these  timetables,  each 
administrative  regime  subject  to  this  report  should  provide  for  case  management 
rules  in  its  rules  of  practice  and  procedure,  which  set  out  the  times  within  which 
each  procedure  in  a  dispute  should  be  completed. 
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Macaulay  Report,  supra,  note  106,  at  9-28. 

The  Ontario  Joint  Committee  on  Court  Reform,  in  Court  Reform  Update  (November  1994), 
reported  that  in  the  Windsor  case  management  system,  60.2%  of  fast-track  cases  and  69.8% 
of  family  cases  were  settled  before  the  filing  of  a  statement  of  defence;  in  the  Sault  Ste. 
Marie  case  management  system,  62.1%  of  cases  on  the  fast  track,  55.8%  of  cases  on  the 
standard  track,  and  61.3%  of  cases  on  the  family  track  were  disposed  of  before  the  filing  of 
the  statement  of  defence;  in  the  Toronto  case  management  system,  79.4%  of  cases  on  the 
fast  track,  61%  of  cases  on  the  standard  track,  and  73.7%  of  cases  on  the  complex  track 
were  disposed  of  prior  to  completion  of  discoveries. 

A  system  of  case  management  has  been  proposed  by  the  Macaulay  Report,  supra,  note  106, 
at  9-29,  although  there  are  significant  differences  between  the  system  recommended  there 
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Although  the  human  rights  process  is  obviously  the  one  where  specific  time 
limits  for  the  pre-hearing  stages  are  most  needed,  it  is  not  possible  for  this 
Commission  to  recommend  exactly  how  much  time  should  be  permitted  to  elapse 
between  the  date  when  the  complaint  is  filed  and  the  date  when  the  board  of 
inquiry  hearing  begins.  As  is  noted  above,  those  two  dates  are  now  years,  rather 
than  months,  apart,  and  that  clearly  must  change.  The  determination  of  a  realistic 
time  limit  will  depend  on  a  number  of  factors,  including  the  possibility  of  a 
thorough  reorganization  of  the  Human  Rights  Commission's  procedures,  the 
existence  of  a  fast-track  option  in  circumstances  where  there  is  not  much 
evidence  or  where  the  issues  are  rather  straightforward,  and  the  type  of  tribunal 
that  will  exercise  the  adjudicative  function  now  carried  out  by  ad  hoc  boards  of 
inquiry.  The  time  limits  have  to  be  realistic,  however,  to  limit  the  search  for 
ingenious  ways  to  get  around  them— such  as  the  current  practice  of  starting  board 
of  inquiry  hearings  by  a  conference  call,  to  circumvent  the  requirement  in 
section  39(1)  of  the  Human  Rights  Code  that  the  hearing  begin  within  thirty 
days  after  the  board  is  appointed. 

In  employment  law  forums  other  than  the  human  rights  process,  time  limits 
of  three  to  four  weeks  between  the  beginning  of  the  proceeding  and  the  beginning 
of  the  adjudicative  hearing  are  reasonable.  The  Ontario  Labour  Relations  Board 
generally  schedules  hearings  within  that  time  frame,  and  the  expedited  arbitration 
process  provided  for  by  the  Labour  Relations  Act     requires  that  a  hearing  begin 


and  the  system  recommended  by  the  Commission.  In  addition,  a  system  of  case  management 
has  been  proposed  by  the  Ombudsman  for  the  Human  Rights  Commission:  see  Ontario 
Legislative  Assembly,  Standing  Committee  on  the  Ombudsman,  "Ombudsman  special  report 
on  the  Ontario  Human  Rights  Commission",  in  Debates,  No.  B-6,  at  B-29  (May  4,  1994). 
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Supra,  note  5. 

Supra,  note  8,  s.  46(7),  as  am.  by  S.O.  1992,  c.  21,  s.  24(2).  The  prospectus  for  a  private 
expedited  arbitration  process  established  by  a  group  of  eleven  prominent  private  arbitrators 
called  the  Arbitration  Facilitators  Group  (ArbFac  for  short)  states  that  "[t]he  expected  time 
lapse  from  the  date  of  application  [to  ArbFac]  to  the  date  of  hearing  will  be  thirty  (30)  days", 
and  that  the  decision  will  be  given  "no  later  than  ten  (10)  days  from  the  date  of  the  hearing" 
and  "will  be  in  the  form  of  an  abbreviated  one  or  two-page  summary  award".  Very  little  use 
has  so  far  been  made  of  the  ArbFac  process,  mainly  because  counsel  often  feel  unable  to 
prepare  for  hearings  within  thirty  days.  That  is  a  bit  surprising,  in  light  of  two  other  aspects 
of  ArbFac's  rules.  One  is  that  "[o]nly  grievances  which  can  be  heard  in  a  single  day. ..are  to 
be  submitted"— a  restriction  which  would  seem  to  confine  the  process  to  relatively 
straightforward  matters.  The  other  is  that  the  parties  are  to  submit  with  their  application  "a 
single,  joint  statement  of  facts  and  issues  which  must  be  signed  by  both  of  them",  with  any 
disagreement  on  facts  to  be  specified  in  the  joint  statement  "to  the  extent  practicable",  and 
that  witnesses  are  not  to  be  called  at  the  hearing  unless  "in  the  opinion  of  the  arbitrator  there 
is  a  material  factual  dispute...".  This  would  seem  to  require  that  a  fair  amount  of  counsel's 
preparation  be  done  even  before  an  application  is  made  to  ArbFac.  Although  that  process  has 
not  been  available  long  enough  to  permit  anything  approaching  a  firm  conclusion,   the 
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within  twenty -one  days  after  the  invocation  of  that  process  by  a  party.  The  Office 
of  Arbitration  has  been  able  to  provide  arbitrators  who  can  comply  with  that 
requirement,  although  it  is  not  unusual  for  counsel  on  both  sides  jointly  to  request 
a  later  hearing  date. 

Having  made  these  comments,  the  Commission  considers  it  to  be 
impossible  at  this  stage  to  make  a  determination  in  this  report  as  to  the  specific 
time  limits  that  should  be  established  for  each  administrative  regime.  Instead, 
such  tasks  should  be  left  to  the  individual  tribunals.  Since  not  all  disputes  can  be 
brought  to  hearing  within  the  same  period  of  time,  a  number  of  track  timetables 
may  have  to  be  established.  As  the  current  backlog  of  cases  is  diminished,  it 
might  be  possible  to  adjust  these  timetables.  Moreover,  to  ensure  that  all 
timetables  are  complied  with  or,  alternatively,  to  permit  the  parties  to  deviate 
from  the  timetables  in  exceptional  instances,  a  person  to  manage  the  cases  will 
need  to  be  designated. 

While  the  case  management  system  has  worked  well  in  the  civil  litigation 
system,  there  may  be  reasons  that  are  not  known  at  this  time  that  will  prevent  the 
system  from  being  directly  transplanted  to  administrative  tribunals.  To  find  out  if 
it  will  be  effective  in  reducing  delays,  a  case  management  scheme  should  be 
tested  in  a  pilot  project.  If  successful,  the  case  management  scheme  should  be 
adopted  throughout  the  administrative  regimes  considered  in  this  report. 

Accordingly,  the  Commission  recommends  that  each  administrative  regime 
subject  to  this  report  should  establish  pilot  projects  involving  case  management 
systems  with  the  following  characteristics: 

(a)  The  rules  will  provide  for  a  number  of  track  timetables  that,  having 
regard  to  the  types  of  disputes  brought  before  the  tribunal,  will 
establish  a  fast  track  for  the  least  complicated  types  of  disputes  and  a 
slower  track,  or  slower  tracks,  for  more  complicated  disputes. 
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indications  so  far  are  that  a  private  expedited  process  is  unlikely  to  be  nearly  as  popular  as 
the  quasi-public  s.  45  process.  That  too  is  a  bit  surprising,  in  light  of  the  fact  that  the  ArbFac 
process  offers  even  more  speed  than  the  s.  45  process,  and  also  offers  a  much  smaller  pool 
of  arbitrators,  all  eleven  of  whom  are  very  experienced  and  very  much  in  demand. 

The  reference  to  "track  timetables"  is  merely  a  reference  to  a  pre-established  timetable  that 
sets  out  all  the  time  periods  by  which  things  in  the  dispute  have  to  be  done.  Since  not  every 
case  is  the  same,  each  tribunal  will  have  to  establish  different  timetables  for  different  types 
of  complaints  that  have  varying  degrees  of  complexity.  When  a  case  is  assigned  to  a 
timetable  because  of  the  nature  of  the  complaint,  it  is  assigned  to  a  particular  track. 
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(b)  The  case  management  rules  will  apply  to  every  application  or  dispute 
brought  before  the  tribunal. 

(c)  In  accepting  an  application  or  a  complaint,  the  registrar  will  be 
required  to  choose  a  case  management  track,  having  regard  to  the 
nature  of  the  application  or  dispute,  the  complexity  of  the  issues  of 
fact  or  law,  the  number  of  parties  or  prospective  parties,  the  amount 
of  intervention  the  case  management  officer  is  likely  to  require,  and 
the  time  required  for  proper  discovery  and  preparation  for  hearing. 

(d)  Notice  of  the  case  management  track  will  be  given  as  soon  as  possible 
by  the  applicant  or  complainant  or,  if  necessary,  by  the  registrar. 

(e)  At  the  time  of  choosing  a  case  management  track,  the  registrar  will 
appoint  a  case  manager  to  the  case.  In  many  regimes  the  case  manager 
may  be  the  registrar.  The  role  of  the  case  manager  is  to  ensure  that 
the  requirements  of  the  case  management  track  have  been  complied 
with. 


(f)  All  preliminary  matters,  including  applications  to  vary  the  time 
requirements  of  the  track  timetable,  will  be  brought  to  the  case 
manager.  Consistent  with  the  present  law,  applications  may  be  made 
in  writing  or  by  means  of  electronic  communication. 

(g)  If  any  party  fails  to  comply  with  a  track  timetable,  the  case  manager 
will  have  authority  to  convene  a  case  conference,  to  dismiss  that 
party's  application,  complaint,  or  response,  or  to  make  any  other 
order  that  is  just. 

(h)  The  case  manager  may  be  appointed  to  preside  over  pre -hearing 
conferences,  and  in  any  event  the  case  manager's  reports  will  be 
maintained  on  file  and  be  available  to  the  pre-hearing  conference 
chair. 
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(2)    Alternative  Dispute  Resolution 

"Alternative  dispute  resolution"  is  a  recently  coined  phrase, 
encompassing  a  number  of  non-traditional  methods  of  resolving  disputes.  The 
advantage  of  alternative  methods  of  dispute  resolution  over  more  traditional 
methods  is  that  they  often  result  in  an  early  resolution  of  the  dispute,  they  do  not 
require  the  use  of  a  great  deal  of  resources,  and  they  are  not  expensive.  Some 
alternative  methods  of  resolving  dispute — the  early  disclosure  of  evidence,  and 
the  use  of  pre-hearing  conferences  and  case  management  techniques — have 
already  been  referred  to  above.  If  there  are  other  such  methods  that  may  be 
useful  in  resolving  disputes  quickly  and  inexpensively,  they  too  should  be 
examined. 


Alternative  dispute  resolution  can  possess  a  number  of  different 
characteristics.  It  can  arise  as  a  result  of  the  voluntary  will  of  the  parties,  or  it 
can  be  a  mandatory  part  of  the  process;  it  can  involve  the  parties  only,  or  it  can 
also  involve  some  third  party;  it  can  take  place  in  a  formal  or  informal  setting; 
evidence  can  be  presented  within  established  rules  or  without  restrictions;  the 
dispute  can  be  resolved  by  a  decision  based  on  principle,  or  it  can  be  resolved  by 
a  mutually  acceptable  agreement;  the  decision  can  be  binding  or  non-binding;  and 
the  process  can  be  private  or  public. 


The  disclosure  of  documents  and  attendance  at  pre-hearing  conferences  are 
methods  of  resolving  disputes  before  a  hearing  and  thus  qualify  as  types  of 
alternative  dispute  resolution.  If  implemented  in  rules,  each  of  these  alternatives 
will  likely  be  mandatory.  Since  it  is  not  likely  that  additional  mandatory 
alternative  dispute  resolutions  will  resolve  an  additional  number  of  cases,  the 
Commission  is  of  the  opinion  that  parties  ought  to  be  given  the  opportunity  to 
have  a  voluntary  form  of  dispute  resolution.  Moreover,  since  the  parties  can 
always  seek  to  resolve  their  dispute  without  the  intervention  of  a  third  party,  the 
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In  E.S.  Fine  and  E.S.  Plapinger  (eds.)  ADR  and  the  Courts  [:]  A  Manual  for  Judges  and 
Lawyers  (New  York:  Butte rworths,  1987),  at  9  the  conceptual  beginnings  of  the  alternative 
dispute  resolution  movement  are  attributed  to  a  paper  given  by  Professor  Frank  E.A.  Sander 
of  Harvard  Law  School  in  1976  to  the  American  Bar  Association  Pound  Conference. 

S.B.  Goldberg,  E.D.  Green,  and  F.E.A.  Sander,  Dispute  Resolution  (Boston:  Little,  Brown 
&Co.,  1985),  at  8-9. 

The  Ontario  Human  Rights  Code  Review  Task  Force,  in  Achieving  Equality:  A  Report  on 
Human  Rights  Reform  (Toronto:  Ministry  of  Citizenship,  June  26,  1992)  (Chair: 
Mary  Cornish),  at  116-20  (hereinafter  referred  to  as  the  "Cornish  Report"),  recommended  a 
voluntary  system  for  the  human  rights  regime. 
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only  recommendation  that  the  Commission  need  make  is  one  that  involves  the 
intervention  of  some  third  party. 

Of  the  available  options  that  satisfy  these  criteria,  one  in  particular  stands 
out — mediation.  Although  mediation  has  been  around  for  centuries,  it  is  only 
recently  that  it  has  returned  to  prominence.  As  a  method  of  resolving  disputes  it 
has  been  described  in  the  following  way: 

The  idea  is  to  assist  people  to  talk  to  each  other  in  a  rational  and  problem-solving 
way,  to  clear  up  misunderstandings  and  clarify  issues  and  to  help  negotiations  by 
bringing  realism  and  objectivity  to  a  dispute.  Above  all,  the  process  aims  to  put  back 
in  the  hands  of  the  parties  responsibility  for  the  outcome.  A  judge  or  arbitrator 
makes  a  decision  which  closes  the  contest  in  litigation  and  arbitration;  in  a  successful 
mediation  the  contestants  themselves  decide  on  the  outcome. 


The  principle  advantage  to  mediation,  therefore,  is  that  the  parties  resolve  their 
own  dispute  through  agreement.  The  fact  that  they  had  a  dispute  is  usually  not  an 
impediment  to  their  continuing  to  work  together,  which  is  a  particularly 
important  point  with  regard  to  the  suitability  of  mediation  in  the  administrative 
regimes  considered  by  this  report.  In  addition,  because  the  dispute  is  resolved 
without  a  hearing,  mediation  is  a  cost  effective  method  of  resolving  workplace 
disputes  early. 

Based  on  the  experience  of  the  administrative  regimes  considered  in  this 
report,  mediation  has  proven  to  be  very  successful.140  There  is  no  principled 
reason,  therefore,  why  it  could  not  be  equally  effective  in  the  human  rights 
jurisdiction. 

For  this  reason,  the  Commission  recommends  that  each  administrative 
regime  considered  in  this  report  should  include,  as  part  of  the  case  management 
rules,  a  facility  to  mediate  disputes.  In  the  Commission's  opinion,  the  best  way  to 
implement  this  facility,  in  those  jurisdictions  that  have  created  case  management 
rules,  is  to  provide  an  opportunity  for  mediation  as  part  of  the  case  management 
process. 
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A.H.  Bevan,  Alternative  Dispute  Resolution  (London,  U.K.:  Sweet  &  Maxwell,  1992), 
at  18. 

The  Commission  has  been  advised  that  the  Office  of  Arbitration  has  a  success  rate  of  about 
88%:  telephone  conversation  with  Ian  Bradley,  Office  of  Arbitration.  The  Commission  has 
also  been  advised  that  in  the  employment  standards  system,  mediation  in  s.  67  appeals  have 
had  a  43%  success  rate,  while  mediation  in  s.  68  appeals  have  had  a  49%  success  rate — a 
46%  success  rate  for  all  appeals:  communicaton  from  Glenn  Fenton,  Ministry  of  Labour. 
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Having  made  that  recommendation,  the  Commission  must  address  the 
question  of  how  it  may  best  be  implemented.  In  this  regard,  there  are  two  things 
each  tribunal  has  to  consider — where  in  the  case  management  timetable  an 
opportunity  for  mediation  should  be  situated,  and  how  access  to  mediation  should 
be  exercised. 


The  concern  about  where  to  place  the  access  to  mediation  is  important  since 
it  has  an  effect  on  cost  savings  and  on  the  success  rate  of  mediation  as  a  method 
of  dispute  resolution.  On  the  one  hand,  the  earlier  mediation  is  resorted  to,  the 
greater  the  potential  will  be  for  savings.  On  the  other  hand,  an  early  use  of 
mediation,  where  the  parties  are  not  facing  the  imposition  of  a  resolution  of  the 
dispute  or  do  not  have  disclosure  from  the  other  side,  will  reduce  the  probability 
that  mediation  will  be  successful.  In  the  Commission's  opinion,  this  resource 
would  be  applied  most  effectively  after  disclosure  has  been  made  but  before  the 
parties  are  required  to  attend  at  a  pre-hearing  conference.  This  time  frame  would 
be  the  best  choice  because  after  disclosure  the  parties  are  able  to  put  their  mind  to 
the  issues  and  know  the  respective  strengths  of  their  own  and  the  opposing 
party's  cases.  Moreover,  if  the  case  is  resolved  through  mediation  before  a  pre- 
hearing conference,  the  cost  of  the  conference  could  be  avoided.  In  addition, 
there  will  be  some  cases  that  mediation  will  be  unable  to  resolve,  for  example, 
because  the  parties  have  an  unrealistic  view  of  their  case.  These  cases  should  go 
to  the  pre-hearing  conference  manager  where  a  more  controlled  meeting  may 
convince  the  parties  to  settle. 

How  access  to  mediation  is  to  be  effected  is  also  important  because  it  will 
affect  the  success  rate  of  mediation.  If,  for  example,  there  is  a  requirement  in  the 
rules  that  all  parties  must  attempt  to  mediate  their  dispute  before  they  proceed  to 
the  next  case  management  stage,  mediators  would  have  to  attempt  to  settle  cases 
where  the  parties  themselves  have  no  such  intention.  Since  mediation  does  not 
work  well  under  such  circumstances,  the  success  rate  of  the  mediation  program 
would  go  down  and  the  cost  of  the  program  and  of  dispute  resolution  would  rise. 
If,  on  the  other  extreme,  the  rules  are  designed  to  accommodate  only  those 
parties  who  already  want  to  settle  and  are  looking  for  a  mediator,  any  mediation 
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See  Bevan,  supra,  note  139,  at  47:  "If  any  conclusion  can  be  drawn  from  this  look  at  the 
appropriate  juncture  for  mediation,  it  is  that  clarification  and  information  criteria  suggest  the 
process  should  take  place  at  the  end  of  an  interlocutory  stage,  while  cost-saving  criteria 
indicate  it  should  take  place  before  the  stage  has  commenced." 

Bevan,  ibid.,  at  48,  lists  a  number  of  cases  that  are  not  suitable  to  mediation.  Although  these 
cases  can  generally  be  characterized  as  instances  where  "attitude  precludes  mediation",  the 
more  particular  types  of  cases  are  as  follows:  where  one  side  wishes  to  go  to  court  to  set  a 
precedent;  where  the  final  offer  has  already  been  made  and  rejected;  where  it  is  too  early  to 
determine  the  extent  of  damages. 
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that  does  take  place  would  probably  proceed  very  quickly  and  have  a  high 
success  rate.  Unfortunately,  however,  many  of  these  types  of  cases  would 
probably  have  settled  in  any  event.  The  rules  should,  therefore,  allow  parties 
who  are  not  prepared  to  attempt  to  settle  to  move  quickly  on  to  the  hearing  stage 
while,  at  the  same  time,  they  ensure  that  all  cases  that  have  the  possibility  of 
settling  go  to  a  mediator. 

Under  the  employment  standards  regime,  at  the  same  time  that  the  parties 
are  given  a  notice  that  advises  them  of  their  hearing  date,  they  are  advised  about 
the  possibility  of  mediation.  In  many  ways  this  appears  to  be  a  good  system,  as 
such  a  notice  not  only  advises  of  the  possibility  of  mediation  but  also,  being 
coupled  with  the  notification  about  the  hearing  date,  encourages  the  parties  to 
consider  mediation.  Unfortunately,  such  a  system  is  not  completely  compatible 
with  the  regime  envisioned  by  the  Commission,  because  under  a  case 
management  system,  the  parties  would  have  been  advised  about  the  hearing  date 
in  the  early  stages  of  the  dispute.  In  the  Commission's  opinion,  the  way  to  advise 
the  parties  of  the  option  of  mediation,  while  ensuring  that  an  appropriate  balance 
is  maintained  between  those  who  may  benefit  from  mediation  and  those  who  may 
not,  would  be  to  include  in  the  rules  a  provision  that  requires  the  parties  to  notify 
the  case  manager  if  they  do  not  wish  to  be  set  down  for  mediation.143  If  any  party 
does  so  communicate,  the  dispute  would  proceed  to  the  next  stage  of  the  case 
management  program.  If  no  such  communication  is  received,  the  case  manager 
would  then  make  an  appointment  with  an  appropriate  mediator. 

If  the  parties  are  to  proceed  to  mediation,  there  must  be  mediators 
available.  Mediation  is  available  in  the  private  sector,  but  the  parties  must  pay  a 
fee  for  such  services.  Mediation  is  also  available  in  the  public  service,  but  to  date 
only  in  certain  sectors.  Of  the  jurisdictions  considered  in  this  report  it  is  only 
available  in  the  labour  relations  and  employment  standard  sectors.  Mediators  in 
these  sectors,  of  course,  are  paid  out  of  the  public  purse. 

The  Commission  is  of  the  opinion  that  the  parties,  in  all  tribunals  subject  to 
this  report,  should  be  allowed  access  to  publicly  funded  mediation.  The  basis  for 
this  recommendation  is  that  if  the  parties  decide  to  proceed  to  a  hearing  without 
mediation,  the  hearing  would  be  presided  over  by  publicly  funded  adjudicators. 
Since  mediation  is  a  method  by  which  the  province  may  save  hearing  costs,  it  is 
appropriate  that  the  province  should  fund  the  method  by  which  those  costs  are 
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The  Cornish  Report,  supra,  note  138,  at  117  recommended  that  the  parties  merely  be  asked 

whether  they  want  mediation.  In  our  opinion,  the  effect  of  this  recommendation  would  send 

fewer  people  to  mediation  than  if  the  Commission's  recommendation  were  implemented. 
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saved.  This  could  be  done  through  the  Office  of  Arbitration,  since  that  office  has 
already  developed  experience  and  a  good  record  in  the  mediation  field.144 


The  Commission  accordingly  recommends  that  pilot  projects  in  mediation 
should  be  undertaken  for  all  of  the  administrative  regimes  subject  to  this  report, 
possibly  through  the  Office  of  Arbitration.  To  implement  this  recommendation 
with  respect  to  the  variety  of  matters  that  arise  in  the  various  regimes  considered 
by  this  report,  it  may  be  necessary  to  ensure  that  there  are  people  in  this  office 
with  backgrounds  in  all  of  the  subject  areas. 

(3)   Dismissing  Complaints 

In  the  common  law,  there  are  only  limited  exceptions  to  the  requirement 
that  administrative  tribunals  are  to  hold  hearings  whenever  someone  is  affected 
by  a  statutory  power  of  decision.  Under  the  Statutory  Powers  Procedure  Act, 
decision-makers  may  dispose  of  a  hearing  only  when  the  parties  consent.146 
Although  the  Commission  approves  of  the  general  protection  provided  by  the 
common  law  and  the  Statutory  Powers  Procedure  Act,  there  may  be  instances 
where,  because  of  the  practicalities  of  the  situation  or  because  the  tribunals  need 
to  control  their  process,  hearings  are  not  appropriate. 

One  such  instance  might  be  where  one  party  refuses  to  comply  with  the 
requirements  of  the  rules  concerning,  for  example,  the  production  of 
documents.  In  this  case,  there  has  to  be  some  mechanism  whereby  the  tribunal 
can  require  the  parties  to  comply  with  the  rules  of  practice  and  procedure.  If 
there  is  no  such  mechanism,  the  parties  may  be  on  an  unequal  footing  when  they 
appear  at  the  hearing.  Another  instance  might  be  where  the  application  is 
considered  by  a  member  or  members  of  the  administrative  tribunal  to  be  without 
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The  Cornish  Report,  ibid.,  at  117,  recommended  that  the  Equality  Rights  Tribunal,  that 
report's  replacement  for  human  rights  boards  of  inquiry,  have  an  Associate  Chair, 
Mediation.  The  problem  with  this  recommendation  is  that  it  would  not  allow  the  mediation 
process  to  be  an  independent  one,  with  the  possibility  that  suggestions  from  an  Associate 
Chair  would  be  mistaken  for  opinions  of  the  Tribunal  itself.  There  is  also  the  concern  that 
the  parties  might  not  feel  comfortable  disclosing  the  strengths  and  weaknesses  of  their  case  to 
someone  who  has  the  ability  to  talk  to  the  persons  who  may  be  adjudicating  their  dispute. 

Wade,  supra,  note  14,  at  572-73,  lists  some  of  these  exceptions.  See,  also,  Selvarajan  v. 
Race  Relations  Board,  supra,  note  1 . 

Statutory  Powers  Procedure  Act,  supra,  note  2,  ss.  4  and  4.1,  as  am.  by  S.O.  1994,  c.  27, 
s.   56(7). 

See  1980  Rules  of  Procedure,  supra,  note  116,  s.  80(1),  and  1994  Rules  of  Procedure, 
supra,  note  118,  r.  18. 
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merit  on  its  face.  For  example,  many  employees'  appeals  pursuant  to 
section  67(2)  of  the  Employment  Standards  Act  are  brought  even  though  no 
reasonable  basis  for  appeal  exists.  Despite  this  lack  of  foundation,  employers 
often  offer  to  pay  some  portion  of  the  money  demanded,  merely  because  the  cost 
of  the  appeal  hearing  is  greater  than  the  money  paid.  If  the  employee  refuses  the 
payment,  for  spite  or  for  any  other  reason,  the  hearing  nevertheless  must  be  held. 


To  prevent  such  abuse,  administrative  tribunals  should  have  the  power  to 
avoid  at  least  some  of  the  requirements  of  the  common  law  or  the  Statutory 
Powers  Procedure  Act  in  order  to  control  their  own  process. 

The  Commission  therefore  recommends  that  the  Statutory  Powers 
Procedure  Act  should  be  amended  to  specifically  give  to  each  of  the 
administrative  tribunals  subject  to  this  report  the  following  powers: 

(a)  the  power  to  dismiss  an  application,  complaint,  or  response  where  it 
does  not,  in  the  opinion  of  the  board,  make  out  an  apparent  case  for 
the  remedy  requested; 

(b)  the  power  to  dismiss  an  application,  complaint,  or  response,  or  to 
award  judgment,  where  a  party  has  failed  to  comply  with  the 
requirements  under  the  rules  or  with  an  order  from  the  board;  and 

(c)  the  power  to  set  aside  a  dismissal  or  a  judgment  where,  in  the  opinion 
of  the  board,  the  dismissal  or  the  judgment  was  brought  about  by 
inadvertence  and  error  or  where  the  party  has  remedied  the  defect  that 
brought  about  the  dismissal  or  judgment. 

The  Commission  recognizes  that  some  of  these  recommendations  may 
impact  on  the  accessibility  of  tribunals.  The  dilemma  is  that  each  of  these  rules 
is,  to  some  extent,  designed  to  limit  or  control  that  accessibility.  In  the 
Commission's  opinion,  however,  accessibility  does  not  imply  that  every  party  to 
a  complaint  before  any  of  these  tribunals  has  an  unrestricted  right  to  run  its  case 
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This  type  of  provision  has  existed  for  time:  see  1980  Rules  of  Procedure,  supra,  note  116, 
s.  71.  The  provision  is  now  contained  in  the  1994  Rules  of  Procedure,  supra,  note  118, 
r.  24. 

Supra,  note  3,  as  am.  by  R.S.O.  1990,  c.  16  (Supp.),  s.  10(2). 
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as  it  wishes  without  regard  to  the  concerns  of  other  parties  or  the  public  purse. 
Moreover,  accessibility  does  not  imply  that  a  party  has  a  right  to  a  decision  in  its 
favour.  To  ensure  that  the  system  does  not  permit  parties  to  waste  public  and 
other  resources  because  it  is  too  flexible,  it  is  necessary  to  have  legal  controls 
over  their  rights  of  access.  So  that  the  system  does  not  become  overly 
formalized,  however,  the  Commission  envisions  that  the  case  manager  should  be 
able  to  ensure  that  in  most  cases,  parties,  particularly  those  that  are  under- 
represented,  will  comply  with  the  rules  or  with  the  board's  orders.  In  order  to 
ensure  that  rights  are  not  lost  due  to  inadvertence  and  error,  the  Commission  has 
recommended  that  each  board  should  have  the  power  to  set  aside  dismissals  and 
judgments. 

4.      IMPACT  OF  CANADIAN  CHARTER  OF  RIGHTS  AND 
FREEDOMS 


The  final  question  to  be  addressed  is  whether  the  advent  of  the  Canadian 
ter  of  Rigl 
have  reviewed. 


Charter  of  Rights  and  Freedoms150  has  had  any  effect  on  the  principles  that  we 


Although  there  have  not  been  many  cases  dealing  with  the  issue  of  the 
application  of  the  Charter,  from  those  that  have  been  decided  it  is  fairly  clear  that 
the  Charter  applies  to  many  of  the  principles  discussed  above,  particularly  those 
that  derive  their  authority  from  an  Act  of  the  Legislature.  The  one  clear 
exception  to  this  is  that  the  Charter  probably  does  not  apply  to  common  law 
principles.152  The  Charter  does  apply,  however,  to  all  of  the  relevant  legislation 
discussed  above,  and  would  apply  to  any  of  the  Commission's  recommendations 
if  they  are  accepted  by  the  Legislature  and  implemented  into  law. 


How  the  Charter  will  apply  depends  upon  the  specific  provisions  in  the 
Charter.  Most  of  these  provisions  deal  with  substantive  rights,  and  as  a  result  are 
inapplicable  to  the  situation  here.  Moreover,  although  there  are  a  number  of 

153 

procedural  rights,  most  of  these  rights  pertain  to  the  criminal  field.  The 
provision  that  is  likely  to  have  the  most  impact  on  procedural  matters  at  the 
administrative  level  is  section  7,  which  states  as  follows: 


150  o 

Supra,  note  10. 

151  See  McKinney  v.  University  ofGuelph,  [1990]  3  S.C.R.  229,  76  D.L.R.  (4th)  545. 

SezR.W.D.S.U.,  Local  580  v.  Dolphin  Delivery  Ltd.,  [1986]  2  S.C.R.  573,  33  D.L.R.  (4th) 
174. 

153 

Charter,  supra,  note  10,  ss.  8-13. 
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7.  Everyone  has  the  right  to  life,  liberty  and  security  of  the  person  and  the  right 
not  to  be  deprived  thereof  except  in  accordance  with  the  principles  of  fundamental 
justice. 

Section  7  has  been  interpreted  in  many  judicial  decisions,  including  several 
handed  down  by  the  Supreme  Court  of  Canada.  Debate  about  its  meaning  has 
generated  a  wealth  of  academic  commentary,  some  of  which  has  centered  on  the 
question  of  its  effect  on  administrative  law.  Despite  all  this  attention,  however, 
few  decisions  have  yet  considered  the  impact  of  section  7  on  administrative  law. 
It  may  be  supposed,  therefore,  that  the  case  law  development  of  this  section  has 
barely  begun. 

157 

Although  it  is  not  clear  whether  the  section  creates  one  or  two  rights, 
there  are  clearly  two  parts  to  the  section.  First,  the  "right  to  life,  liberty  and 
security  of  the  person"  is  protected.  Second,  the  section  declares  that  there 
cannot  be  a  deprivation  of  the  right  "except  in  accordance  with  the  principles  of 
fundamental  justice".  Since  this  part  of  the  report  is  concerned  with  limitations 
on  the  Commission's  recommendations  for  legislative  reform,  our  first  concern  is 
with  the  phrase  the  "principles  of  fundamental  justice". 
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See,  for  example,  Singh  v.  Minister  of  Employment  and  Immigration,  [1985]  1  S.C.R.  177, 
17  D.L.R.  (4th)  422  (subsequent  references  are  to  [1985]  1  S.C.R.);  Reference  re 
Section  94(2)  of  the  Motor  Vehicle  Act  (B.C.),  [1985]  2  S.C.R.  486,  24  D.L.R.  (4th)  536 
(subsequent  references  are  to  [1985]  2  S.C.R.);  R.  v.  Jones,  [1986]  2  S.C.R.  284, 
31  D.L.R.  (4th)  569;  R.  v.  Morgentaler,  [1988]  1  S.C.R.  30,  44  D.L.R.  (4th)  385;  Irwin 
Toy  Ltd.  v.  Quebec  (Attorney  General),  [1989]  1  S.C.R.  927,  58  D.L.R.  (4th)  577;  and 
Reference  re  ss.  193(1)  and  195.1  (l)(c)  of  the  Criminal  Code  (Man.),  [1990]  1  S.C.R.  1123, 
109  N.R.  81;  Pearlman  v.  Manitoba  Law  Society  Judicial  Committee,  [1991]  2  S.C.R  869, 
84  D.L.R.  (4th)  105. 

On  the  question  of  the  impact  of  s.  7  of  the  Charter,  supra,  note  10,  on  administrative  law, 
see  M.  Eberts,  "Section  7  of  the  Charter  Plus  Natural  Justice:  An  Administrative  Justice 
Section  11?",  in  N.R.  Finkelstein  and  B.M.  Rogers,  Administrative  Tribunals  and  the 
Charter  (Toronto:  Carswell,  1990)  101;  J.M.  Evans,  "The  Principles  of  Fundamental 
Justice:  The  Constitution  and  the  Common  Law"  (1991),  29  Osgoode  Hall  L.J.  51; 
R.A.  MacDonald,  "Procedural  Due  Process  in  Canadian  Constitutional  Law:  Natural  Justice 
and  Fundamental  Justice"  (1987),  39  U.  Fla.  L.  Rev.  217;  A.W.  MacKay,  "Fairness  After 
the  Charter:  A  Rose  by  Any  Other  Name?"  (1985),  10  Queen's  L.J.  263;  Mullan,  supra, 
note  33,  at  34-51;  and  I.G.  Whitehall,  "Administrative  Tribunals  and  Section  7  of  the 
Charter",  in  N.R.  Finkelstein  and  B.M.  Rogers,  Charter  Issues  in  Civil  Cases  (Toronto: 
Carswell,  1988),  257. 

For  recent  discussions,  see  Evans,  supra,  note  155,  and  A.H.  Young  and  R.A.  Macdonald, 
"Canadian  Administrative  Law  on  the  Threshold  of  the  1990s"  (1991),  16  Queen's  L.J.  31. 

See  Whitehall,  supra,  note  155,  at  260-61. 
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The  meaning  of  "the  principles  of  fundamental  justice"  is  as  yet  unsettled. 

1 58 

In  Reference  re  Section  94(2)  of  the  Motor  Vehicle  Act  (B.C.),  the  majority  of 
the  Supreme  Court  of  Canada  held  that  the  principles  of  fundamental  justice  were 
not  confined  to  procedural  guarantees;  in  its  view,  "fundamental  justice"  was  not 

159 

synonymous  with  "natural  justice".  Speaking  for  the  majority,  Mr.  Justice 
Lamer  stated  that  "the  principles  of  fundamental  justice  are  to  be  found  in  the 
basic  tenets  and  principles,  not  only  of  judicial  process,  but  also  of  other 
components  of  our  legal  system" . 


At  the  minimum,  however,  the  principles  of  fundamental  justice  include 
those  common  law  rules  of  natural  justice  that  require  the  members  of  a  tribunal 
to  be  impartial  and  disinterested.  This  was  settled  in  the  Supreme  Court  of 
Canada  decision  of  Pearlman  v.  Manitoba  Law  Society  Judicial  Committee, 
where  the  Court  also  noted  that  the  principles  of  fundamental  justice  should  be 
interpreted  according  to  the  circumstances  of  the  case,  the  statutory  provisions, 
and  the  nature  of  the  matter  to  be  decided.  In  this  decision,  however,  the  Court 
concluded  that  legislation  permitting  the  Manitoba  Law  Society  to  recover  its 
costs  of  an  investigation  from  a  lawyer  who  was  eventually  found  guilty  of 
professional  misconduct  did  not  create  the  apprehension  in  a  reasonably  well- 
informed  person  that  the  individual  Benchers  had  a  pecuniary  interest  in  a  finding 
of  guilt. 

In  Singh  v.  Minister  of  Employment  and  Immigration,  the  Supreme  Court 
of  Canada  held  that  provisions  of  the  Immigration  Act,  1976,  establishing 
procedures  for  the'  determination  of  claims  for  refugee  status,  were  invalid. 
While  unanimous  in  the  result,  the  Court  was  divided  in  its  reasoning,  with  three 
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Supra,  note  154,  at  512.  For  a  discussion  of  the  decision,  see  A.D.  Gold,  "Charter  of 
Rights— Fundamental  Justice"  (1983),  26  C.L.Q.  29  (annotation  to  Reference  re  Section  94(2 
of  the  Motor  Vehicle  Act  (B.C.)). 

Reference  re  Section  94(2)  of  the  Motor  Vehicle  Act  (B.C.),  supra,  note  154,  at  512. 

Ibid. 

Supra,  note  154. 

Supra,  note  154.  For  a  discussion,  see  D.G.  Casswell,  "Case  Comment[:]  Singh  v.  Minister 
of  Employment  and  Immigration"  (1986),  24  Alta.  L.  Rev.  356;  J.H.  Grey,  "Comment  on 
Singh  v.  Minister  of  Employment  and  Immigration"  (1986),  31  McGill  L.J.  496;  and 
C.J.  Wydrzynski,  Annotation  to  Singh  v.  Minister  of  Employment  &  Immigration  (1986), 
64  Can.  B.  Rev.  172. 

S.C    1976-77,  c.  52. 
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judges  basing  their  decision  on  section  7  of  the  Charter  and  three  judges  relying 
on  the  Canadian  Bill  of  Rights. 


Madam  Justice  Wilson  delivered  the  reasons,  drawing  on  section  7  of  the 
Charter.  In  her  view,  "fundamental  justice",  at  a  minimum,  included  procedural 
fairness.  The  test  of  procedural  fairness  that  she  applied  was  borrowed  from  the 
judgment  of  Fauteux  C.J.  in  Duke  v.  R.,  a  decision  interpreting  the  meaning  of 
"a  fair  hearing  in  accordance  with  the  principles  of  fundamental  justice"  under 
section  2(e)  of  the  Bill  of  Rights.  Fauteux  C.J.  stated  that  this  meant  "generally, 
that  the  tribunal  which  adjudicates  upon  his  rights  must  act  fairly,  in  good  faith, 
without  bias  and  in  a  judicial  temper,  and  must  give  to  him  the  opportunity 
adequately  to  state  his  case".  Applying  this  standard,  Wilson  J.  accepted  that 
different  contexts  might  demand  different  content  to  be  given  to  procedural 
fairness  or  "fundamental  justice".  In  her  view,  section  7  did  not  always 
require  an  oral  hearing.  In  appropriate  circumstances,  written  submissions  might 
constitute  an  adequate  substitute.  However,  the  particular  context  is  crucial  to 
the  procedures  demanded  by  section  7: 


I  should  note,  however,  that  even  if  hearings  based  on  written  submissions  are 
consistent  with  the  principles  of  fundamental  justice  for  some  purposes,  they  will  not 
be  satisfactory  for  all  purposes.  In  particular,  I  am  of  the  view  that  where  a  serious 
issue  of  credibility  is  involved,  fundamental  justice  requires  that  credibility  be 
determined  on  the  basis  of  an  oral  hearing... I  find  it  difficult  to  conceive  of  a 
situation  in  which  compliance  with  fundamental  justice  could  be  achieved  by  a 
tribunal  making  significant  findings  of  credibility  solely  on  the  basis  of  written 
submissions. 


Thus,  while  it  is  too  early  in  the  jurisprudential  development  to  predict  the 
exact  impact  that  section  7  will  have  on  administrative  law,170  there  is  no 
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R.S.C.  1970,  App.  Ill,  s.  1.  While  seven  judges  sat  on  the  appeal,  Ritchie  J.  took  no  part  in 
the  judgment. 

[1972]  S.C.R.  917,  28  D.L.R.  (3d)  129  (subsequent  reference  is  to  [1972]  S.C.R.). 

Ibid.,  at  923. 

Singh  v.  Minister  of  Employment  and  Immigration,  supra,  note  154,  at  213-14. 

Ibid.,  at  213. 

Ibid.,  at  213-14. 

For  a  discussion  of  the  complicated  relationship  between  the  principles  of  fundamental  justice 
and  those  of  natural  justice  and  fairness,  see  de  Smith,  supra,  note  16,  ch.  5,  and  Wade, 
supra,  note  14,  Part  V. 
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indication  that  the  section  will  prevent  the  Legislature  from  setting  up 
mechanisms  to  divert  disputes  away  from  formal  hearings  or  to  dispose  of 
disputes  in  particular  circumstances  only  prior  to  a  hearing.  This  accords  with  the 
position  adopted  in  several  British  Columbia  cases  that  the  absence  of  an  oral 
hearing  will  not  of  itself  infringe  the  principles  of  natural  or  fundamental  justice; 
in  many  circumstances  procedures  other  than  oral  hearings  will  suffice.171 
Similarly,  rules  allowing  for  dismissal  for  want  of  prosecution,172  providing  that 
one  party  produce  evidence  for  the  benefit  of  the  other  side,  ensuring  that 
orders  are  obeyed,  and  governing  the  awarding  of  costs175  have  survived 
constitutional  challenges. 


Notwithstanding  these  conclusions,  because  of  the  lack  of  jurisprudence  on 
this  point  the  Commission  is  unable  to  say  with  absolute  certainty  that  its 
recommendations  will  not  be  found  to  infringe  the  "principles  of  fundamental 
justice".  Nevertheless,  it  is  the  opinion  of  the  Commission  that  our 
recommendations  will  survive  scrutiny.  According  to  present  jurisprudential 
standards,  at  least,  it  appears  very  unlikely  that  a  situation  will  arise  under  our 
proposals  where  it  would  be  held  that  they  had  the  effect  of  depriving  anyone  of 
life,  liberty,  or  security  of  the  person. 

Of  these  three  rights  guaranteed  by  section  7,  security  of  the  person  has 
been  raised  most  often  in  the  employment  context.  In  considering  this  phrase, 
however,  the  courts  have  been  unanimous  in  concluding  that  the  right  to  security 
does  not  guarantee  the  following:  that  a  person  can  receive  damages  for  injuries 
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See  Hundal  v.  Superintendent  of  Motor  Vehicles  (1985),  64  B.C.L.R.  273,  at  277-78, 
20  D.L.R.  (4th)  592,  at  597  (C.A.):  "Thousands  of  administrative  decisions  are  made  daily 
impinging  on  the  rights  of  the  individual.  It  would  be  fully  to  suppose  that  the  principles  of 
fundamental  justice  demand  a  full  oral  hearing  in  every  case.... The  key  will  always  be 
whether  the  decision  maker  has  acted  fairly  in  dealing  with  the  citizen's  rights";  Zukowski  v. 
British  Columbia  (1986),  25  D.L.R.  (4th)  627,  at  631,  38  M.V.R.  293,  at  298  (B.C.S.C); 
Allen  v.  Superintendent  of  Motor  Vehicles  (1986),  2  B.C.L.R.  (2d)  255  (S.C.).  See,  also, 
Telephun  International  Inc.  v.  Canadian  Radio-Television  and  Telecommunications 
Commission  (1989),  25  F.T.R.  261  (T.D.). 

M.  (R.E.D.)  v.  Alberta  (Director,  Child  Welfare  Act)  (1988),  61  Alta.  L.R.  (2d)  26,  [1988] 
6  W.W.R.  661  (C.A.). 

Manuel  v.  Head  (\9SS),  72  Nfld.  &  P.E.I. R.  211,  223  A.P.R.  211  (Nfld.  T.D.). 

McClure  v.  Backstein  (1987),  17  C.P.C.  (2d)  242  (Ont.  H.C.J. ). 

Robinson  v.  Saunders  (1984),  46  O.R.  (2d)  51,  8  D.L.R.  (4th)  105  (Co.  Ct.),  and  Lapierre 
v.  Barrette  (1988),  59  D.L.R.  (4th)  200,  17  Q.A.C.  294  (C.A.). 


135 


1  ~Jf\ 

sustained  in  the  course  of  employment;      that  a  person  has  the  right  to  bargain 

177  178 

collectively  or  the  freedom  to  strike     and  the  right  to  a  job;      that  all  employees 
can    participate    in    showing    support    for    a    union    in    an    application    for 

1 79  1 80 

certification;      that  an  employer  will  not  be  found  guilty  of  discrimination; 

181 

that  a  collective  agreement  will  not  be  imposed;      or  that  an  employer  can  enter 

182 

into  agreements  freely  with  its  employees  without  interference  by  the  state.      In 
fact,  some  courts  have  gone  as  far  as  to  conclude  that  section  7  does  not  protect 


economic  rights. 
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Even  if  this  conclusion  is  wrong,  in  the  Commission's  opinion,  there  is  a 
very  high  degree  of  probability  that  each  of  the  recommendations  above  can  be 

184 

supported  under  section  1  of  the  Charter.  It  is  for  this  reason,  therefore,  that 
the  Commission  is  of  the  opinion  that  the  Charter  will  provide  no  barrier  to  the 
implementation  of  these  recommendations. 
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Re  Terzian  and  Workmen's  Compensation  Board  (1983),  42  O.R.  (2d)  144,  148  D.L.R.  (3d) 
380  (Div.  Ct.). 

N.A.P.E.  v.  Newfoundland  (1985),  53  Nfld.  &  P.E.I.R.  1,  156  A. P. R.  1  (Nfld.  T.D.). 

Downey  v.  R.,  F.C.T.D.  (Doc.  T-937-85),  May  16,  1985,  summarized  in  14  W.C.B.  218; 
R.  v.  Quesnel  (1985),  53  O.R.  (2d)  338,  24  C.C.C.  (3d)  78  (C.A.);  leave  to  appeal  to 
S.C.C.  refused  [1986]  1  S.C.R.  xiii,  68  N.R.  160n;  Weyer  v.  Canada  (1988),  83  N.R.  272 
(Fed.  C.A.);  leave  to  appeal  to  S.C.C.  refused  [1988]  1  S.C.R.  xv,  88  N.R.  391n;  and 
Haddock  v.  Ontario  (Attorney  General)  (1990),  73  O.R.  (2d)  545,  70  D.L.R.  (4th)  644 
(H.C.J.)  (subsequent  reference  is  to  73  O.R.  (2d)). 

See  I.B.E.W.,  Local  2330  v.  Collins  (R.F.)  (1977)  Ltd.  (1986),  59  Nfld.  &  P.E.I.R.  201, 
178  A.P.R.  201  (Nfld.  T.D.). 

See  Re  Pasqua  Hospital  and  Harmatiuk  (1987),  56  Sask.  R.  241,  42  D.L.R.  (4th)  134 
(C.A.). 

See  Metropolitan  Stores  (MTS)  Ltd.  v.  Manitoba  Food  and  Commercial  Workers,  Local  832 
(1988),  54  Man.  R.  (2d)  81,  [1988]  5  W.W.R.  544  (Q.B.);  additional  reasons  (1990), 
70  Man.  R.  (2d)  59  (Q.B.);  affd  (1989),  62  Man.  R.  (2d)  157,  [1990]  1  W.W.R.  373 
(C.A.);  leave  to  appeal  to  S.C.C.  refused  (1990),  67  Man.  R.  (2d)  SOn,  107  N.R.  80/i. 

See  Arlington  Crane  Service  Ltd.  v.  Ontario  (Minister  of  Labour)  (1988),  67  O.R.  (2d)  225, 
56  D.L.R.  (4th)  209  (H.C.J. ). 

See  Wilson  v.  British  Columbia  (Medical  Services  Commission)  (1988),  30  B.C.L.R.  (2d)  1, 
53  D.L.R.  (4th)  171  (C.A.);  leave  to  appeal  to  S.C.C.  refused,  [1988]  2  S.C.R.  viii,  92 
N.R.  400n.  See,  also,  Haddock  v.  Ontario  (Attorney  General),  supra,  note  174,  at  559:  "The 
courts  have  not  as  yet  gone  so  far  as  to  include  in  the  scope  of  s.  7  purely  economic, 
commercial  and  property  rights;  what  the  courts  have  said  is  that  rights  which  are  protected 
by  Charter  sections  such  as  ss.  2  and  6  and  7  are  still  protected  notwithstanding  that  they 
contain  an  economic  content...". 

R.  v.  Beare;  R.  v.  Higgins  (1987),  56  Sask.  R.  173,  at  181-82,  40  D.L.R.  (4th)  600,  at  611 
(C.A.);  rev'd  [1988]  2  S.C.R.  387,  55  D.L.R.  (4th)  481. 


CHAPTER  5 


RECOMMENDATIONS  FOR 
STRUCTURAL  REFORM 


1.      INTRODUCTION 

It  is  in  the  best  interests  of  employers,  employees,  and  the  public  that 
workplace  disputes  be  resolved  quickly,  efficiently,  and  inexpensively.  For  this 
reason,  administrative  tribunals  have  been  assigned  tasks  that  otherwise  would 
have  been  referred  to  the  courts.  However,  some  of  the  advantages  that  these 
tribunals  have  over  courts— their  speed  and  their  cost— is  compromised  when 
multiple  applications  are  permitted. 


This  defect  in  the  system  has  been  recognized  by  some  tribunals,  but 
tribunals  themselves  have  acknowledged  that  legislative  amendment  is  the  only 
way  to  deal  with  it.  The  fact  that  the  Legislature  has  not  acted  to  reduce  or 
eliminate  multiple  proceedings  has  led  some  tribunals  to  conclude  that  the 


Legislature  intends  such  proceedings  to  continue 


3 


In  making  a  recommendation  to  the  Legislature  to  resolve  this  problem,  the 
Commission  is  aware  that  there  are  essentially  only  two  methods  of  limiting 
multiple  applications  within  the  context  of  workplace  disputes:  merger,  according 
to  various  permutations,  or  referral  and  deferral.  Merger  operates  to  limit 
multiple  applications  by  reducing  the  number  of  administrative  tribunals  and, 
accordingly,  by  eliminating  the  overlap  between  the  merged  tribunals.  Without 
overlapping  jurisdictions,  a  single  tribunal  is  able  to  resolve  a  workplace  dispute 


Hyman  v.  Southam  Murray  Printing  Ltd.  (1981),  3  C.H.R.R.  D/617  (Ont.  Bd.  of  Inquiry, 
McCamus),  at  D/622. 

Abihsira  v.  Arvin  Automotive  of  Canada  Ltd.   (1980),  2  C.H.R.R.   D/271   (Ont.   Bd.   of 
Inquiry,  Hunter),  at  D/273. 

Ibid.,  at  D/273. 
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from  all  its  former  perspectives.  Referral/deferral,  as  discussed  below,  maintains 
the  existence  of  all  present  tribunals  but  prevents  multiple  applications  by 
prohibiting  subsequent  tribunals  from  considering  an  issue  that  has  already  been 
decided. 


The  Commission  is  aware  that  the  government  has  indicated  that  it  is  in 
favour  of  the  merger  of  some  of  the  tribunals  and  that,  as  part  of  a  larger  project 
on  agency  reform,  there  are  already  plans  under  way  in  the  Ontario  public 
service  to  cause  certain  tribunals  to  share  administrative  functions.  Moreover,  the 
Commission  is  aware  that  the  Cornish  Report  has  made  statements  in  favour  of 
the  merger  of  the  pay  equity  regime,  the  employment  equity  regime,  and  the 
human  rights  regime. 


One  of  the  primary  reasons  behind  the  merger  recommendation  in  the 
Cornish  Report  was  to  "avoid  the  confusion  and  duplication  of  different,  separate 
tribunals  handling  the  same  case  or  issues".  Although  a  merger  of  certain 
tribunals  would  no  doubt  eliminate  instances  of  multiple  proceedings  that  now 
occur  among  those  tribunals,  this  result  could  also  be  achieved  through  the 
system  of  referral  and  deferral. 

In  attempting  to  decide  between  these  two  options,  the  Commission 
recognizes  that  there  may  be  a  number  of  good  reasons  for  effecting  a  merger  of 
tribunals,  and  that  the  elimination  of  an  overlapping  jurisdiction  through  merger 
may  have  certain' advantages.  However,  since  this  aspect  of  the  report  is 
concerned  with  a  particular  cause  of  delay— the  existence  of  multiple 
proceedings— and  not  with  a  broader  range  of  problems,  the  Commission  has 


The  Honourable  Elaine  Ziemba,  Minister  of  Citizenship,  on  tabling  the  Employment  Equity 
Act,  1993,  S.O.  1993,  c.  35,  stated  as  follows:  "[The  government  seeks]  to  eventually  bring 
all  our  equity  initiatives  under  one  combined  system".  See  Ontario  Legislative  Assembly, 
Debates,  No.  43A  (June  25,  1992),  at  1680. 

Ontario  Human  Rights  Code  Review  Task  Force,  Achieving  Equality:  A  Report  on  Human 
Rights  Reform  (Toronto:  Ministry  of  Citizenship,  June  26,  1992)  (Chair:  Mary  Cornish), 
at  109  (hereinafter  referred  to  as  "Cornish  Report"). 

Ibid.,  zt  WO. 

Ibid.,  where  the  report  also  noted  that  a  merger  would  make  access  simpler,  reduce  costs, 
and  increase  efficiency. 
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concluded  that  some  measure  in  addition  to  any  merger  that  might  occur  will  be 
necessary.   This  conclusion  was  reached  for  the  following  reasons. 

First,  the  Ontario  public  service  plan  to  effect  a  merger  among 
administrative  tribunals  is  not  designed  to  eliminate  the  separate  identity  of 
individual  tribunals,  but  only  to  merge  administrative  functions.  As  long  as  the 
administrative  tribunals  subject  to  this  report  continue  to  exist  as  separate 
corporate  entities,  they  will  continue  to  have  the  power,  and  perhaps  the 
obligation,  to  reconsider  disputes  that  have  already  been  considered  by  other 
tribunals.  Accordingly,  the  only  way  to  eliminate  multiple  proceedings  among 
those  tribunals  is  to  merge  the  corporate  identities  of  the  various  tribunals  into 
one  tribunal. 

Second,  the  only  time  a  merger  of  corporate  identities  has  been  envisioned 
is  when  a  small  number  of  tribunals  of  the  same  type  are  involved.  Although 
merger  may  be  an  adequate  response  in  dealing  with  multiple  applications  among 
the  three  equity  tribunals,  it  is  not  necessarily  appropriate  for  all  of  the  equity  and 
labour  tribunals  considered  in  this  report.  A  merger  of  that  type  will  only  work  if 
the  corporate  identities  of  all  such  tribunals  are  merged  into  one.  Moreover,  since 
multiple  proceedings  are  not  exclusive  to  the  workplace  tribunals  considered 
herein — those  tribunals  being  considered  as  examples  to  suggest  approaches  and 
recommendations  that  can  more  generally  be  applied  to  the  remaining 
tribunals — in  order  to  eliminate  multiple  applications  in  administrative  law 
generally,  it  will  be  necessary  to  merge  all  administrative  tribunals  that  have 
overlapping  jurisdictions. 

A  corporate  merger  of  all  the  tribunals  considered  by  this  report  would  not 
be  feasible  for  two  reasons.  First,  although  the  administrative  regimes  considered 
in  this  report  deal  with  workplace  disputes,  this  report  also  deals  with  the  Human 

a 

Rights  Code,  which  contains  provisions  not  associated  with  the  workplace.  It  is 
the  Commission's  opinion  that  any  non- workplace  jurisdiction  under  the  Code 
would  suffer  some  neglect  by  being  placed  within  the  context  of  a  broader 


In  making  this  statement,  the  Commission  is  not  commenting  on  the  need  for  merger. 
Although  there  may  be  a  financial  advantage  to  merger,  and  there  is  some  evidence  in  this 
regard,  the  Commission  has  had  an  opportunity  neither  to  examine  the  government's 
financial  studies  nor  to  do  our  own  studies.  As  far  as  it  is  possible  to  tell,  there  will  be  few 
financial  implications  to  most  of  the  Commission's  recommendations. 

R.S.O.  1990,  c.  H.19. 
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workplace  dispute  regime.  Second,  one  of  the  main  attractions  of  administrative 
regimes  is  that  they  are  experts  in  certain  areas  of  law.  By  effecting  a  corporate 
merger  of  all  of  the  regimes  that  are  subject  to  this  report,  that  expertise  would 
be  lost.  For  these  reasons,  the  Commission  suggests  that  a  comprehensive  merger 
of  all  workplace  tribunals  is  not  a  suitable  reaction  to  the  specific  concerns 
outlined  in  this  report,  although  there  may  well  be  other  advantages  to  merger  in 
particular  instances  that  are  beyond  the  scope  of  this  report. 


2.      REDUCTION  OF  MULTIPLE  PROCEEDINGS 

The  reason  for  the  existence  of  multiple  applications  in  the  tribunals  subject 
to  this  report  is  a  combination  of  two  factors.  First,  many  of  these  tribunals  do 
not  have  the  ability  to  consider  external  law  in  the  resolution  of  a  dispute  lawfully 
brought.  The  exceptions  to  this  rule  are  grievance  arbitrators,  the  Pay  Equity 
Hearings  Tribunal,  the  Employment  Equity  Tribunal,  and  the  Labour  Relations 
Board.  Second,  even  if  tribunals  have  the  ability  to  consider  external  law,  the 
doctrine  of  res  judicata  does  not  operate  to  prevent  other  tribunals  from 
reconsidering  their  decisions. 

In  order  to  prevent  multiple  applications,  therefore,  it  is  necessary  to  alter 
the  law  giving  rise  to  the  problem.  It  is  not  effective  to  merely  recommend  that 
the  doctrine  of  res  judicata  apply  to  such  tribunals,  as,  in  many  cases,  that  would 
not  require  the  fn;st  tribunal  to  consider  external  law  so  it  could  deal  with  all 
associated  issues  of  the  same  problem.  Similarly,  it  would  not  be  helpful  to  give 
all  tribunals  the  right  to  consider  external  law  without  also  binding  any 
subsequent  tribunals  to  the  decisions  they  have  made.  Therefore,  to  deal  with 
both  aspects  of  this  problem,  the  Commission  has  recommended  that  a 
combination  of  referral  rights  and  deferral  obligations  be  adopted. 


10 
n 
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See,  supra,  ch.  3,  sec.  2(b)(i). 

See,  supra,  ch.  3,  sec.  2(b)(ii). 

This  idea  was  canvassed  by  R.H.  Abramsky,  Reconcilable  Regimes[\]  Integrating  Statutory 
and  Collective  Bargaining  Rights  (LL.M.  thesis)  (Toronto:  University  of  Toronto,  1992). 
This  idea,  however,  in  a  much  narrower  sense,  has  been  around  for  some  time.  See,  for 
example,  K.E.  Swinton  and  K.P.  Swan,  "The  Interaction  Between  Human  Rights  Legislation 
and  Labour  Law",  in  Swan  and  Swinton  (eds.),  Studies  in  Labour  Law  (Toronto: 
Butterworths,  1983),  111,  at  124,  136-41. 


141 


The  essence  of  this  option  is  that  every  tribunal  has  the  right  to  interpret 
and  apply  external  law,  and  every  other  tribunal  has  the  obligation  to  defer  to  that 
decision.  In  other  words,  the  decision  made  by  the  first  tribunal,  including  any 
decision  made  with  regard  to  external  law,  becomes  binding  upon  all  subsequent 
tribunals.  The  binding  element  of  the  first  decision  makes  any  subsequent 
applications  to  a  different  administrative  regime  completely  unnecessary. 


(a)    Ability  to  Refer  to  External  Law 


As  described  earlier,  there  is  some  doubt  as  to  whether  all  tribunals 
subject  to  this  report  have  the  authority  to  interpret  and  apply  external  law.  In 
order  to  ensure  that  each  such  tribunal  will  be  able  to  participate  fully  in  the 
system  of  referral  rights  and  deferral  obligations. 


The  Commission  recommends  that  amendments  should  be  made  to  each  of 
the  legislative  enactments  subject  to  this  report  to  provide  that  the  administrative 
tribunals  under  each  statute  have  the  power  to  interpret  and  apply  the 
requirements  of  human  rights  legislation  and  other  employment-related  statutes, 
even  though  these  statutes  are  not  the  ones  establishing  the  tribunal  in  question. 

In  making  this  recommendation,  the  Commission  is  aware  that  different 
legislative  regimes  apply  different  remedies  to  resolve  what  is  essentially  the 
same  dispute.  If  a  tribunal  is  permitted  to  resolve  disputes  by  applying  all 
relevant  legislation,  it  may  have  difficulty  in  determining  which  remedy  is 
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See  supra,  ch.  3. 

In  making  this  recommendation,  the  Commission  is  aware  of  the  recommendation  in  the 
Cornish  Report,  supra,  note  5,  at  99-100,  where,  in  order  to  permit  grievance  arbitrators  to 
consider  the  Human  Rights  Code,  supra,  note  9,  it  was  recommended  that  collective 
agreements  be  legislatively  deemed  to  include  the  provisions  of  the  Code.  In  the 
Commission's  opinion,  this  recommendation  is  merely  a  referral  device  that,  while  sound  in 
itself,  would  not  be  applicable  to  the  other  regimes  considered  by  this  report.  In  this  regard, 
while  recommending  that  arbitrators  be  given  wider  powers  to  deal  with  cases  of 
discrimination,  Swinton  and  Swan,  supra,  note  12,  at  142,  noted:  "While  parties  could 
achieve  a  similar  result  by  negotiating  a  collective  agreement  clause  identical  to  the 
protection  against  employment  discrimination  in  the  Human  Rights  Code,  we  think  that  a 
more  universal  treatment,  which  would  bring  together  before  one  forum  all  of  the  sources  of 
law  relating  to  employment,  is  a  far  better  approach".  The  language  of  this  recommendation 
is  adapted  from  s.  45(8)  13  of  the  Labour  Relations  Act,  R.S.O.  1990,  c.  L.2,  as  am.  by 
S.O.  1992,  c.  21,  s.  23(3). 
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appropriate.  Since  the  system  of  referral/deferral  is  only  intended  to  limit 
multiple  proceedings,  and  not  to  alter  a  complainant's  rights  to  a  remedy, 
uniform  rules  dealing  with  remedies  should  be  incorporated  into  the  system  of 
referral. 


In  this  regard,  the  Commission  recommends  that,  in  interpreting  and 
applying  external  law,  each  administrative  tribunal  subject  to  this  report  should 
comply  with  the  following  principles  in  compensating  a  wronged  complainant: 

(a)  A  wronged  complainant  should  be  entitled  to  the  variety  of  remedies 
contained  in  the  various  enactments  being  applied  to  the  dispute. 

(b)  In  situations  where  two  applicable  statutes  provide  the  same  remedy 
(for  example,  monetary  compensation  for  a  wrong),  the  complainant 
should  be  entitled  to  take  advantage  of  the  legislation  that  provides  the 
most  advantageous  remedy. 

(c)  In  no  case  should  a  complainant  be  compensated  twice  for  the  same 
harm. 


There  are  two  ways  in  which  the  referral/deferral  option  can  be  implemented. 
Each  tribunal  can  be  given  the  power  to  make  its  own  decisions  about  external 
law,  or  it  can  request  assistance  from  the  other  tribunal.  Both  of  these  options 
have  their  advantages  and  disadvantages. 


(i)     Without  Aid  of  Other  Tribunal 

The  simplest  solution  is  to  expand  the  present  system  relating  to  tribunals 
that  are  allowed  to  refer  to  external  law.  Under  this  expanded  system,  each 
tribunal  would  be  allowed  to  interpret  and  apply  external  law  without  any 
assistance  from  the  tribunal  with  expertise  in  that  area.  There  are,  however,  two 
possible  disadvantages  of  this  system. 

First,  each  area  of  law  requires  a  specialized  knowledge.  Regular 
adjudicators  in  that  area  have  acquired  the  training  and  the  expertise  to  make 
relatively  consistent  decisions.  Naturally,  those  who  regularly  adjudicate  in 
another  workplace  tribunal  will  not  necessarily  have  that  expertise.  As  a  result, 
inconsistencies  in  the  decisions  may  creep  in.  In  order  to  ensure  that  this  does  not 
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happen  under  a  referral/deferral  system,  since  the  obligation  to  defer  the 
judgment  cannot  be  rectified  in  a  subsequent  hearing,  it  is  necessary  to  limit  the 
power  of  simple  referral  to  those  who  have  demonstrated  an  expertise  in  the 
external  law  to  be  referred  to. 


Second,  while  the  courts  have  been  prepared  to  defer  to  the  decisions  of 
many  administrative  tribunals,  they  do  so  on  the  basis  that  those  tribunals  are 
exercising  an  expertise  in  making  their  decisions.  In  permitting  tribunals  to  refer 
to  external  law,  and  thus  to  apply  that  law  to  the  circumstances  before  it, 
tribunals  would  be  given  the  ability  to  make  decisions  in  areas  over  which  they 
have  no  expertise.  As  a  result,  with  this  system  of  referral,  curial  deference 
might  lessen. 

In  applying  external  law,  there  are  certain  things  that  can  be  done  to 
increase  the  chance  that  a  tribunal  will  not  make  decisions  that  are  inconsistent 
with  the  external  body  of  law  being  applied  and  that  the  tribunal  applying  the 
external  law  will  still  be  accorded  judicial  deference.  One  such  option  was 
discussed  in  Cornish  Report  in  the  context  of  a  discussion  about  the  ability  of 
grievance  arbitrators  to  apply  human  rights  law.  That  report  concluded  that 
arbitrators  should  be  certified  as  having  human  rights  expertise  before  they 
interpret  and  apply  human  rights  law. 

The  advantage  of  this  option  is  that  a  person  who  has  been  certified  as  an 
expert  in  a  body  of  external  law  should  be  able  to  apply  that  law  in  the  same 
manner  as  one  who  has  been  appointed  to  apply  it.  Moreover,  because  a  tribunal 
member  would  only  make  decisions  in  his  or  her  own  area  of  expertise,  the 
courts  should  be  more  willing  to  defer  to  those  decisions. 

The  Commission  agrees  that  there  must  be  an  objective  basis  for 
determining  when  a  tribunal  is  permitted  to  refer  to  external  law  without  the 
assistance  of  the  other  tribunal,  and  generally  agrees  with  the  method 
recommended  by  the  Cornish  Report.  Thus,  if  a  tribunal  member  wishes  to 
become  certified,  he  or  she  would  have  to  undergo  training  and  testing  by 
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Cornish  Report,  supra,  note  5,  at  102.  The  concern  that  decisions  may  be  rendered  by 
grievance  arbitrators  that  are  inconsistent  with  human  rights  jurisprudence  has  been  dealt 
with  in  our  report  by  permitting  another  tribunal  to  apply  external  law  only  in  limited 
circumstances.  In  more  complicated  or  difficult  circumstances,  a  mechanism  is  provided  to 
give  each  tribunal  the  aid  of  the  expert  board. 
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another  tribunal.  If  the  member  is  successful  on  the  tests,  the  external  tribunal 
would  have  jurisdiction  to  provide  a  certificate  of  expertise.  Presumably,  once  a 
tribunal  member  has  received  training  in  a  particular  area  of  law,  the  application 
of  that  law  by  that  member  would  be  at  least  as  consistent  as  if  it  were  being 
done  by  the  tribunal  with  primary  jurisdiction  over  it. 

One  concern,  however,  is  that  while  a  system  of  certification  may  be 
sufficient  for  grievance  arbitrators,  whose  authority  to  arbitrate  comes  from  the 
collective  agreement  itself,  it  may  not  be  sufficient  for  those  adjudicators  whose 
authority  to  adjudicate  comes  from  legislation.  In  other  words,  merely  because  a 
tribunal  member  has  received  a  certificate  of  expertise  from  another  subordinate 
tribunal  may  not  be  sufficient  to  convince  the  courts  to  defer  to  decisions 
involving  the  tribunal  member's  expertise.  Given  this  concern  about  increased 
judicial  review,  in  the  Commission's  opinion  it  would  be  preferable  to  have  the 
government  provide  all  tribunal  members  who  have  been  awarded  certificates 
with  a  cross-appointment  to  the  tribunal  that  has  granted  the  certificate. 

Since  all  such  appointments  would  be  made  by  order-in-council,  and  would 
have  the  authority  of  the  Legislature  behind  them,  the  courts  would  be  informed 
by  the  Legislature,  and  not  merely  by  a  subordinate  tribunal,  that  the  decision  of 
the  tribunal  in  interpreting  and  applying  external  law  should  be  deferred  to.  As  a 
result,  there  should  be  no  concern  about  an  increase  in  judicial  review. 
Moreover,  as  long  as  the  tribunal  is  restricted  to  interpreting  and  applying 
external  law  in  circumstances  where  that  law  is  interpreted  and  applied  by  a 
tribunal  member  with  a  cross-appointment  to  the  tribunal  that  has  primary 
jurisdiction  over  the  external  law,  there  should  be  no  cause  for  concern  about 
consistency  of  interpretation. 

The  Commission  therefore  recommends  that  amendments  should  be  made 
to  each  legislative  enactment  subject  to  this  report  giving  the  administrative 
tribunals  in  each  of  these  regimes  (except  grievance  arbitrators)  the  express 
authority  to  interpret  and  apply  external  law  without  the  assistance  of  another 
tribunal  in  those  circumstances  where  the  tribunal  member  appointed  to  hear  the 
dispute  has  received  a  cross-appointment  to  the  tribunal  that  has  primary 
jurisdiction  over  the  law  that  the  tribunal  member  intends  to  interpret  and  apply. 

Having  come  to  this  conclusion,  the  Commission  still  must  deal  with  the 
unique  system  of  grievance  arbitration.  The  Commission  could  recommend  that 
arbitrators,  like  other  tribunal  members,  should  be  able  to  interpret  and  apply 
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external  law  only  if  they  have  received  cross-appointments  to  other  tribunals.  For 
the  following  reasons,  however,  the  Commission  is  unwilling  to  make  this 
recommendation.  First,  although  some  of  the  other  tribunals,  like  grievance 
arbitrators,  have  an  express  statutory  power  to  interpret  external  law,  grievance 
arbitrators  also  have  common  law  authority  to  do  so.  While  the  Commission 
could  recommend  that  all  authority  to  interpret  and  apply  external  law  be  based 
upon  the  existence  of  cross-appointments,  it  is  of  the  opinion  that  such  a 
recommendation  would  fundamentally  alter  one  of  the  basic  characteristics,  and 
one  of  the  basic  advantages,  of  the  arbitration  system.  Second,  the  system  of 
grievance  arbitration  is  designed  to  be  much  more  flexible  than  the  processes  of 
other  tribunals.  This  means,  on  the  one  hand,  that  there  is  no  fixed  body  of 
potential  arbitrators  who  must  be  called  upon  to  interpret  and  apply  the  collective 
agreement.  Accordingly,  any  attempt  to  impose  a  process  of  cross-appointments 
in  this  type  of  system  would  be  very  difficult.  On  the  other  hand,  it  also  means 
that  parties  to  a  collective  agreement  could  choose  whom  they  wish  to  arbitrate 
their  grievance.  If  they  are  required,  in  an  instance  where  the  dispute  involves 
more  than  one  administrative  regime,  to  choose .  someone  who  has  a  cross- 
appointment  in  the  area  of  law  to  be  applied,  their  choice  would  be  limited.  Since 
good  industrial  relations  and  compliance  with  collective  agreements  depend  to  a 
large  extent  on  the  ability  of  parties  to  choose  their  own  arbitrator,  restricting 
parties'  choices  may  give  rise  to  significant  side-effects  with  respect  to  the 
workplace.  Finally,  it  must  be  noted  that  the  enforcement  of  collective 
agreements  is  a  substantially  different  process  from  the  enforcement  of  statutes. 
Because  collective  agreements  are  contractual  in  nature,  they  are  only  effective  in 
so  far  as  they  are  not  inconsistent  with  legislative  requirements.  Permitting  only 
these  arbitrators  who  have  received  cross-appointments  to  interpret  and  apply 
external  law  might  affect  the  way  collective  agreements  are  interpreted.  In  other 
words,  there  might  be  pressure  on  arbitrators  who  do  not  have  cross- 
appointments,  and  who  therefore  would  not  be  allowed  to  interpret  external  law, 
to  interpret  collective  agreements  in  such  a  way  as  to  avoid  any  overlap  or 
conflict.  For  these  reasons,  the  Commission  has  concluded  that  it  will  not 
recommend  imposing  on  arbitrators  the  obligation  to  obtain  cross-appointments 
before  they  interpret  and  apply  external  law. 

In  light  of  this  conclusion,  there  remains  a  concern  that,  in  exercising  their 
statutory  and  common  law  rights  to  interpret  and  apply  external  law,  arbitrators 
may  make  decisions  that  are  inconsistent  with  the  body  of  external  jurisprudence 
being  applied  and  that  those  decisions  may  not  be  subject  to  the  same  degree  of 
judicial  deference  as  decisions  on  the  interpretation  and  application  of  collective 
agreements.  In  order  to  attempt  to  satisfy  these  concerns,  the  Commission  is  of 
the  opinion  that  the  recommendation  of  the  Cornish  Report  is  the  best  alternative. 
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Thus,  as  long  as  an  arbitrator  has  been  trained,  tested,  and  certified  as  an  expert 
by  the  tribunal  that  ordinarily  applies  the  law  that  the  arbitrator  is  to  interpret  and 
apply,  a  satisfactory  level  of  consistency  should  be  able  to  be  maintained. 
Moreover,  although  certified  arbitrators  will  not  have  the  authority  of  the 
Legislature  behind  them  in  interpreting  and  applying  external  law,  to  a  large 
extent  their  authority  to  interpret  and  apply  the  collective  agreement  comes  from 
the  agreement  itself.  It  would  appear,  therefore,  that  as  long  as  the  training, 
testing,  and  certification  is  done  pursuant  to  a  legislative  scheme,  arbitrators 
interpreting  and  applying  external  law  should  be  accorded  no  less  deference  than 
they  are  in  their  interpretation  and  application  of  the  collective  agreement.  The 
scheme  of  training,  testing  and,  certification  for  arbitrators  should  be  no  different 
from  that  used  to  select  tribunal  members  for  cross-appointments. 

The  Commission  recommends  that,  to  ensure  that  each  adjudicator  is 
competent  to  interpret  and  apply  external  law,  a  scheme  of  training,  testing,  and 
certification  should  be  established  in  each  administrative  tribunal  subject  to  this 
report. 


(ii)    With  Aid  of  Other  Tribunal 

The  advantage  of  having  tribunals  interpret  and  apply  external  law  without 
the  assistance  of  other  tribunals  is  that  it  is  simple  to  administer.  In  an  ideal 
world,  each  tribunal  would  have  a  sufficient  number  of  cross-appointments  so 
that  whenever  they  were  obliged  to  interpret  and  apply  external  law,  there  would 
be  no  delays.  However,  given  that  this  system  is  not  in  place,  and  given  that 
there  is  no  way  to  tell  when,  if  ever,  there  will  be  a  sufficient  number  of  cross- 
appointments,  it  is  necessary  to  provide  for  an  alternative  method  of  giving  each 
tribunal  the  competence  to  interpret  and  apply  external  law  without  suffering  a 
loss  of  curial  deference. 

The  most  obvious  way  to  resolve  this  apparent  conflict  is  to  give  each 
tribunal  the  authority  to  rely  upon  the  expertise  of  other  tribunals  to  assist  in 
interpreting  and  applying  external  law.  For  example,  if  a  dispute  is  brought 
before  the  Labour  Relations  Board  that  contains  an  allegation  of  discrimination, 
and  if  in  their  disclosures  the  parties  indicate  that  they  are  going  to  be  relying 
upon  the  Human  Rights  Code,     the  Board  would  realize  that  it  would  have  to 
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interpret  and  apply  the  Code  in  order  to  obtain  a  complete  resolution  of  the 
workplace  dispute.  In  this  regard,  they  might  seek  assistance  from  the  other 
tribunal.  There  are  three  possible  ways  in  which  this  assistance  might  be  given. 

The  first  would  be  to  hold  a  consolidated  hearing,  under  an  amended 
Consolidated  Hearings  Act  or  legislation  similar  to  it.  Under  this  option,  the 
joint  board  would  be  given  the  power  to  make  any  decision  that  might  be  made 
by  a  tribunal  that  has  the  power,  right,  or  duty  to  hold  a  hearing  in  respect  of 
which  the  joint  board  hearing  is  held.  The  advantage  of  this  option  is  that  all 
issues  relating  to  the  dispute  could  be  resolved  at  one  sitting  of  the  joint  board. 
The  disadvantage  is  that  it  would  probably  be  more  difficult  to  schedule  joint 
board  hearings,  particularly  given  the  short  time  periods  that  would  be  required 
under  a  case  management  system,  than  it  would  be  to  schedule  hearings  of 
individual  tribunals. 

Alternatively,  tribunals  could  obtain  an  opinion  of  law  from  other  tribunals 
on  specific  legal  issues.  This  option  would  primarily  be  useful  before  a  hearing, 
so  that  the  deciding  tribunal  could  incorporate  the  opinion  of  the  second  tribunal 
into  its  own  judgment.  This  option  should  also  be  limited  to  those  instances 
where  there  are  no  facts  in  dispute  or  where  the  facts  in  dispute  could  be  settled 
relatively  easily  and  quickly.  If  this  were  not  the  case,  there  would  be  very  little 
difference  between  this  option  and  the  existence  of  multiple  proceedings. 

There  are  three  possible  ways  in  which  an  opinion  could  be  obtained.  The 
first  alternative  would  be  to  have  a  member  of  the  other  tribunal  or  tribunals 
appear  as  an  expert  in  the  tribunal  where  the  proceeding  is  taking  place  to  give  an 
opinion  as  to  what  the  law  is  in  his  or  her  own  jurisdiction.  This  opinion  evidence 
thus  would  be  subject  to  cross-examination  by  the  parties  and  could  be  accepted 
directly  by  the  sitting  tribunal  members  to  be  incorporated  into  their  judgment. 
Another  alternative  would  be  to  request  other  tribunals  to  provide  written 
opinions  about  the  state  of  the  law  in  their  jurisdictions,  and  those  written 
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R.S.O.  1990,  c.  C.29.  At  present  this  Act  does  not  apply  to  the  tribunals  considered  in  this 
report. 

For  example,  see  ibid.,  s.  5(2). 

Some  of  the  tribunals  consulted  during  the  creation  of  the  report  indicated  their  discomfort 
with  this  recommendation.  In  their  opinion,  it  would  not  be  consistent  with  their  office  to  be 
subjected  to  cross-examination  before  another  tribunal. 
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opinions  could  be  used  by  the  sitting  tribunal.  Under  this  alternative,  in  order  to 
ensure  that  a  decision  is  not  being  made  by  the  tribunal  in  the  absence  of  the 
parties,  before  requesting  the  legal  opinion,  the  deciding  tribunal  should  hear 
argument  from  the  parties  about  what  facts  exist  in  the  case  and  how  the  request 
should  be  framed.  Moreover,  the  parties  should  be  able  to  provide  written 
argument  on  the  law  about  which  the  opinion  is  being  sought,  and  this  argument 
should  be  forwarded  to  the  other  tribunal.  Once  the  opinion  has  been  received,  it 
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should  be  given  to  each  of  the  parties.  In  this  last  alternative,  the  method  by 
which  the  opinion  from  other  tribunals  is  being  sought  is  not  much  different  from 
that  tribunal  proceeding  according  to  written  argument. 

Finally,  once  a  tribunal  has  made  its  determination  of  facts  in  the  hearing, 
and  has  applied  its  own  law  to  those  facts,  it  could  send1  its  part  of  the  decision  in 
the  dispute  to  another  tribunal  for  the  interpretation  and  application  of  external 
law.  Although  this  process  would  still  permit  multiple  applications,  by  the  time 
the  second  tribunal  had  a  chance  to  consider  the  issue,  all  of  the  relevant 
documents  would  have  been  produced  under  the  rules  of  the  first  tribunal. 
Moreover,  that  tribunal  would  have  made  most  of  the  findings  of  fact.  Although 
the  second  tribunal  may  have  to  make  some  factual  findings  and  render  an 
opinion  of  law,  it  is  the  Commission's  opinion  that  there  would  nevertheless  be  a 
substantial  reduction  in  the  time  required  to  resolve  the  dispute. 

Although  in  some  ways  these  last  alternatives  operate  like  a  failed  joint 
board  hearing,  they  have  certain  attractions.  Consistent  with  the  recommendation 
made  above — that  administrative  tribunals  ought  to  be  able  to  render  decisions 
based  in  part  or  in  total  on  a  party's  submissions  in  writing — these  options  would 
give  the  tribunals  the  chance  to  have  a  joint  board  hearing  without  the  expense 
and  inconvenience  of  such  a  hearing  and  without  the  complication  of  arranging 
for  times  when  members  from  the  various  tribunals  constituting  the  joint  board 
are  available  to  have  a  joint  board  hearing.  Moreover,  although  two  board 
hearings  would  be  required  in  these  options  to  resolve  one  dispute,  the  use  of 
those  board  hearings  in  conjunction  with  each  other  would  mean  that  there  would 
be  no  overlap  in  the  types  of  decisions  made.  Instead,  except  for  the  findings  of 
fact  made  by  the  first  tribunal,  each  tribunal  would  merely  make  a  decision  on 
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Given  these  safeguards,  it  is  highly  likely  that  the  process  can  be  sustained  under  the  same 

reasoning  as  applied  in  Consolidated  Bathurst  Packaging  Ltd.  v.  I.W.A.,  Local  2-69,  [1990] 

1  S.C.R.  282,  68  D.L.R.  (4th)  524. 
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the  part  of  the  dispute  that  involves  the  interpretation  and  application  of  its 
governing  legislation. 

Although  the  Commission  recognizes  that  none  of  these  options  is  ideal,  in 
the  absence  of  a  sufficient  number  of  board  members  with  cross-appointments  to 
other  tribunals,  their  advantages  cannot  be  ignored.  The  decision  of  which  option 
to  select  should  be  left  to  each  tribunal,  according  to  its  own  particular 
circumstances  and  the  particular  circumstances  of  each  case. 

The  Commission  recommends  that  amendments  should  be  made  to  each  of 
the  legislative  enactments  subject  to  this  report  giving  the  administrative  tribunals 
in  each  of  these  regimes  (including  grievance  arbitrators)  the  following  powers: 

(a)  the  authority  to  hold  consolidated  hearings; 

(b)  the  authority  to  obtain  a  legal  opinion  from  any  other  tribunal  on  any 
matter  within  the  jurisdiction  of  that  other  tribunal,  either  through 
expert  evidence  or  by  requesting  that  opinion  in  writing,  and  to  apply 
the  opinion  to  the  dispute  before  it;  and 

(c)  the  authority  to  make  determinations  of  fact  for  any  other  tribunal  and 
to  request  that  other  tribunal  to  render  a  decision,  with  regard  to 
matters  within  its  authority,  as  to  the  legal  consequences  of  those 
facts. 


For  these  options  to  be  effective,  a  choice  must  be  made  between  them  at 
the  earliest  possible  stage.  Although  the  decision  to  choose  between  the  last  two 
recommendations  will  lie  with  the  member  of  the  tribunal  seized  with  the 
resolution  of  the  dispute,  some  pre-hearing  planning  will  be  required  for 
implementation  of  the  first  option.  The  best  time  to  make  this  choice  is  at  the  pre- 
hearing conference,  when  it  can  be  confirmed  that  a  particular  issue,  dealing  with 
external  law,  will  proceed.  Accordingly,  at  that  stage,  the  pre-hearing  conference 
chair  will  be  able  to  determine  which  of  these  options  is  best  suited  to  resolve  the 
dispute. 


21 

This  recommendation  mirrors  that  made   in  Ontario,  Directions[:]  Review  of  Ontario's 
Regulatory  Agencies[\]  Report  (Toronto:  Queen's  Printer,  September  1989),  at  9-26. 
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(iii)  Transfer  of  Jurisdiction 

Given  all  these  options,  the  Commission  has  concluded  that  the  exercise  of 
the  tribunals'  power  to  refer  to  external  law  should  be  mandatory.  In  other 
words,  if  a  matter  of  external  law  is  involved  in  a  dispute,  the  tribunal  before 
whom  the  dispute  is  brought  would  be  obliged  to  consider  that  law  together  with 
its  governing  legislation  in  order  to  resolve  the  dispute.  Only  in  this  way  can 
there  be  any  guarantee  that  multiple  proceedings  will  be  limited. 

However,  this  might  mean  that  a  tribunal  is  required  to  make  a  decision 
involving  external  law  when  external  law  is  in  fact  the  primary  basis  upon  which 
the  dispute  should  be  resolved.  In  such  circumstances,  there  should  be  a 
mechanism  to  transfer  a  dispute  from  one  administrative  regime  to  another.  This 
transfer  should  effected  as  soon  as  possible,  so  the  dispute  can  be  placed  into  its 
correct  case  management  track.  The  person  best  suited  to  make  this 
determination  is  the  registrar  of  the  regime  where  the  complaint  was  first  made. 

The  Commission  therefore  recommends  that  the  registrar  of  each 
administrative  regime  subject  to  this  report  should  be  given  authority  to  transfer  a 
dispute  from  one  regime  to  another,  whenever  it  has  been  determined  that  the 
law  governing  the  other  regime  will  be  the  primary  focus  in  the  dispute,  and  the 
registrar  should  be  given  authority  to  arrange  a  consolidated  hearing  when  it  has 
been  determined  that  such  a  hearing  will  most  expediently  and  fairly  resolve  the 
dispute. 


(iv)   Protection  from  Review 

Since  all  of  the  tribunals  subject  to  this  report  make  decisions  based  on 
authority  derived  from  a  statute,  they  are  all  susceptible  to  having  those  decisions 
reviewed  by  a  judge.  Naturally,  whenever  that  that  happens,  the  resolution  of  the 
dispute  is  delayed  and  the  parties  are  required  to  bear  additional  costs.  Clearly,  a 
reduction  of  the  courts'  willingness  or  ability  to  review  administrative  decisions 
would  increase  the  accessibility  to  a  tribunal  of  the  parties  involved.  In  deciding 
to  review  a  tribunal's  decision,  courts  must  look  to  the  fact  that  tribunals  are 
designed  to  speedily  resolve  issues  and  that,  if  the  courts  interfere  with  this 
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process,  an  advantage  will  be  gained  by  "the  party  better  able  to  afford  the  delay 
and  to  fund... endless  litigation". 

Two  other  things  that  the  courts  are  required  to  consider  are  the  expertise 
that  the  tribunal  brings  to  the  dispute  resolution  and  whether  a  legislator  has 
indicated  to  the  courts,  through  a  privative  clause,  that  the  tribunal's  decision  is 
to  be  final. 


A  tribunal's  expertise  relates  primarily  to  the  application  of  its  governing 
legislation.  Although  it  has  been  decided  by  the  courts  that  human  rights  boards 
of  inquiry,  which  are  appointed  on  an  ad  hoc  basis,  do  not  exercise  the 
appropriate  expertise  to  be  accorded  deference  on  questions  of  law,  curial 
deference  is  generally  accorded  to  other  tribunals  exercising  their  present 
jurisdictions.  Short  of  altering  the  way  in  which  the  courts  give  themselves 
jurisdiction  to  review  administrative  tribunals,  which  may  not  be  possible  in  any 
event,  no  legislative  change  would  make  the  administrative  tribunals  subject  to 
the  report  more  expert  in  the  jurisdiction  they  administer. 

If  the  Commission  had  decided  to  recommend  a  merger  of  some  or  all  of 
the  tribunals  subject  to  this  report,  this  merger  would  have  the  effect  of 
eliminating  the  expertise  that  now  exists,  with  the  result  that  curial  deference 
might  seldom  be  accorded  to  the  decisions  of  these  tribunals.  By  rejecting  merger 
and  deciding  to  recommend  a  system  of  referral/deferral,  the  Commission  has 
attempted  to  maintain  the  original  jurisdiction,  and  therefore  as  much  expertise  as 
is  possible,  of  each  tribunal.  However,  some  sacrifice  of  this  expertise  was  made 
when  the  Commission,  in  implementing  its  goal  of  reducing  multiple 
proceedings,  recommended  that  each  tribunal  would  expressly  have  the  ability  to 
refer  to  external  law. 

Given  the  courts'  recent  jurisprudence  in  this  area,  it  is  not  likely  that  the 
courts  will  consider  that  a  tribunal  is  exercising  an  expertise  when,  under  any  of 
the  different  referral  mechanisms  discussed  above,  it  interprets  and  applies  the 
governing  laws  of  another  tribunal.  If  this  conclusion  is  correct,  then  the  result  of 
these  recommendations  may  be  to  increase  the  likelihood  of  judicial  review  in 


Canada  (Attorney  General)  v.  P.S.A.C,  [1993]  1  S.C.R.  941,  at  962,  101  D.L.R.  (4th)  673, 
at  689. 

Canada  (Attorney  General)  v.  Mossop,  [1993]  1  S.C.R.  554,  100  D.L.R.  (4th)  658. 
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such    circumstances.    This    would    undoubtedly    eliminate    any    increase    in 
accessibility  that  the  system  of  referral/deferral  was  designed  to  create. 

In  the  context  of  this  report,  the  only  way  that  a  loss  of  expertise  can  be 
compensated  for,  so  as  not  to  increase  the  availability  of  judicial  review,  is 
through  the  use  of  privative  clauses.  Some  tribunals  already  have  a  carefully 
worded  privative  clause,  although  all  such  clauses  are  limited,  either  expressly 
or  by  implication,  to  the  jurisdiction  exercised  by  a  tribunal  under  its  governing 
legislation.  Other  tribunals  do  not  have  such  clauses.  The  Commission  wishes  to 
ensure  that  such  clauses  will  be  available  in  instances  where  a  tribunal  refers  to 
laws  of  another  jurisdiction. 

The  Commission  therefore  recommends  that  each  legislative  enactment 
subject  to  this  report  should  be  amended  to  expressly  include  a  privative  clause  to 
express  the  Legislature's  intention  that  a  tribunal's  decision  should  be  final  and 
not  reviewable  by  the  courts  even  where  the  tribunal  has  exercised  its  jurisdiction 
to  refer  to  external  law. 


(b)    Tribunal  Defers  to  Decision  of  Other  Tribunal 

The  fact  that  each  tribunal  subject  to  this  report  would  have  authority  to 
make  a  full  determination  of  the  issues  involved  will  not  eliminate  multiple 
applications  as  long  as  other  tribunals  consider  themselves  able  to  reconsider  the 
same  dispute  within  the  context  of  their  own  statutes.  Accordingly,  in  addition  to 
giving  each  tribunal  authority  to  refer  to  external  law,  it  is  necessary  to  require 
each  tribunal  to  defer  to  previous  decisions  of  other  tribunals. 

Deference  to  previous  decisions  of  other  administrative  regimes  is  not  a 
new  idea.  Three  labour  law  statutes  in  other  jurisdictions  specifically  refer  to  a 
labour  board's  power  to  defer  to  grievance  arbitration.     Most  of  the  regimes 


24 


25 


See,  for  example,  Labour  Relations  Act,  supra,  note  14,  s.  108;  Employment  Standards  Act, 
R.S.O.  1990,  c.  E.14,  ss.  56(7),  68(7),  69(4);  Pay  Equity  Act,  R.S.O.  1990,  c.  P.7,  s.  30; 
Occupational  Health  and  Safety  Act,  R.S.O.  1990,  c.  0.1,  ss.  46(7),  49(5),  61(6);  and 
Employment  Equity  Act,  1993,  supra,  note  4,  s.  38(2). 

Canada  Labour  Code,  R.S.C.  1985,  c.  L-2,  s.  98(3);  Labour  Relations  Act,  R.S.N.  1990, 
c.  L-l,  s.  123(3);  and  Trade  Union  Act,  R.S.N.S.  1989,  c.  475,  s.  56(2). 
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considered  by  this  report  have  no  specific  deferral  power,  although  some 
administrative  regimes  have  in  fact  deferred  to  other  tribunals.  In  such  cases, 
the  respective  boards  have  considered  their  jurisdiction  to  be  discretionary,  and 
the  fact  that  other  tribunals  are  considering  the  issue  is  a  sufficient  reason  for 
exercising  their  discretion. 

The  regime  under  which  the  subject  of  deference  most  often  arises  in 

27  28 

Ontario    is  that  of  the  Labour  Relations  Act    where  the  Labour  Relations  Board 

29 

has  recognized  the  utility  of  deferral  since  at  least  1953.  As  long  as  the 
"conduct  complained  of  as  constituting  a  basis  for  relief"  was  '"properly  the 
subject  matter  of  a  grievance  under  a  subsisting  collective  agreement'",  the 

30 

Board  would  exercise  their  discretion  to  defer  to  another  proceeding.  However, 
by  deferring,  the  Board  did  not  abdicate  responsibility  over  the  dispute.  Instead, 
certain  decisions  made  it  clear  that  it  would  wait  for  the  outcome  of  the  other 
proceeding.  If  the  other  proceeding  was  not  resolved  with  '"reasonable 
promptness'",  if  its  procedures  had  not  been  fair,  or  if  the  outcome  was 
'"repugnant  to  the  Act  or  ...  remedially  inadequate  to  resolve  the  applicants' 
claims  under  the  Act'",  the  Board  would  then  decide  to  hear  the  complaint  as  an 
exercise  of  its  jurisdiction.  In  other  words,  deference  is  not  accorded  when  a 
complainant  is  given  less  under  the  other  regime  than  he  or  she  would  get  if  the 
complaint  was  allowed  to  continue  under  the  Labour  Relations  Act. 


26 

27 

28 
29 
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31 


With  regard  to  grievance  arbitration,  see  Re  Pepsi-Cola  Canada  Ltd.  and  United  Brewery 
Workers  (1972),  1  L.A.C.  391  (Ont). 

The  Human  Rights  Code,  supra,  note  9,  s.  34(1  )(a),  also  gives  a  discretionary  power  to  the 
Human  Rights  Commission  not  to  deal  with  a  complaint  if  it  is  "one  that  could  or  should  be 
more  appropriately  dealt  with  under  an  Act  other  than  this  Act". 

Supra,  note  14. 

See  John  Inglis  Co.  and  U.S.W.A.,  Local  2900  (1952),  53  C.L.L.C.  117,049  (Ont.  L.R.B.). 
See,  also,  U.A.W. — C.I.O.  and  Canadian  Acme  Screw  and  Gear  Ltd.  (1954),  54  C.L.L.C. 
117,083  (Ont.  L.R.B.),  and  Farkas  and  Heist  Industrial  Services  (1962),  63  C.L.L.C. 
116,263  (Ont.  L.R.B.). 

Oil,  Chemical  &  Atomic  Workers  International  Union,  Local  16-633  v.  United  Gas  Ltd. 
(1965),  65  C.L.L.C.  116,056  (Ont.  L.R.B.),  at  800. 

Shellington  and  Imperial  Tobacco  Products  (Ontario)  Ltd.,  [1974]  O.L.R.B.  Rep.  July  418, 
at  443. 
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This  principle  is  illustrated  by  the  Labour  Relations  Board's  leading  case  on 
deferral,  U.F.C.W.,  Local  175  v.  Valdi  Inc.  There  the  Board  considered 
whether  it  should  defer  to  private  arbitration  where  an  employee  had  alleged  that 
she  had  been  discharged  for  her  union  activities.  The  concern  was  that  the  matter 
in  issue  fell  squarely  within  the  four  corners  of  the  Act,  and  that  arbitrators  were 
neither  expert  in  the  language  of  the  Act  nor  did  they,  as  a  group,  '"have 
expertise  in  labour  board  statutory  issues'".  As  a  result,  there  was  a  worry  that 
arbitrators  would  contribute  to  a  lack  of  uniformity  in  the  meaning  of  important 
statutory  provisions.  Finally,  the  Board  was  worried  that  '"the  deferral  of  tough 
statutory  questions  to  grievance  arbitration  [would]  encourage  lengthy,  costly, 
complicated  and  legalistic  hearings  in  that  forum'".  On  the  other  side,  the 
Board  recognized  that  deferral  would  overcome  the  problem  of  concurrent 
jurisdiction  and  multiple  proceedings: 


[T]he  complete  absence  of  a  deferral  doctrine  means  that  the  parties  would  face  the 
prospect  of  incurring  the  expenditure  of  time,  money  and  their  patience  in  two 
proceedings— a  prospect  unlikely  to  contribute  to  a  healthy  collective  bargaining 
relationship. 


In  the  end,  however,  the  Board  decided  not  to  defer  to  the  arbitration  procedure 
because  it  was  not  satisfied  that  the  complainant  would  be  able  to  get,  as  a 
probationary  employee,  free  access  to  the  arbitration  procedure  and  because  it 
was  not  satisfied  that  a  remedy  limited  to  reinstatement  would  be  sufficient. 


This  concern  with  respect  to  the  present  deferral  rules  would  be  alleviated 
if  an  administrative  tribunal,  administering  its  governing  legislation,  would 
exercise  one  of  the  options  above  allowing  it  to  interpret  and  apply  external  law. 
For  example,  if  the  grievance  arbitrator  in  Valdi  had  been  obliged  to  apply  the 
Labour  Relations  Act,  either  by  holding  a  consolidated  hearing  with  the  Board  or 
by  obtaining  the  Board's  assistance  as  to  the  operation  of  the  Act,  the  Board 
would  have  had  no  concerns  that  the  complainant  was  being  deprived  of  her 
rights  under  the  Act. 


32  [1980]  O.L.R.B.  Rep.  Aug.  1254,  80  C.L.L.C.  116,046  (Adams). 

33  Ibid.,  at  731. 

34  Ibid.,  at  732. 

See,  also,  K  Mart  Canada  Ltd.  and  Teamsters,  Local  419,  [1983]  O.L.R.B.  Rep.  May  649, 
3  C.L.R.B.R.  (N.S.)  224  (Howe). 
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The  Cornish  Report  recently  recommended  a  system  whereby  multiple 
applications  would  be  prevented  only  if  the  second  tribunal  was  convinced  that  its 
law  had  been  applied  by  the  first  tribunal  '"in  accordance  with  the  equality 
guarantees  and  remedial  relief  provided  under  the  Code'".  Before  the  second 
tribunal  decides  that  it  no  longer  has  jurisdiction  to  hear  the  matter,  therefore,  it 
would  first  have  to  consider  the  facts  and  the  law  and  conclude  that  the  first 
tribunal  was  correct.  Although  this  would  not  be  a  subsequent  proceeding,  in 
terms  of  the  added  cost  to  the  litigants  and  the  delay  in  the  proceeding,  it  would 
have  much  of  the  same  effect.  The  Commission  concludes  that  deferral  is  a 
necessary  tool  to  limit  multiple  proceedings. 

The  Commission  therefore  recommends  that  amendments  should  be  made 
to  each  of  the  legislative  enactments  subject  to  this  report  giving  the 
administrative  tribunals  in  each  of  these  regimes  the  obligation  to  defer  to  the 
decision  of  any  of  the  other  tribunals  subject  to  this  report  as  long  as  the  previous 
tribunal  has  interpreted  and  applied  external  law,  that  is,  the  governing  statute  of 
the  tribunal  whose  jurisdiction  is  being  sought. 


3.       ORGANIZATIONAL  REPERCUSSIONS  OF 
REFERRAL/DEFERRAL 

Much  of  the  work  of  the  regimes  considered  in  this  report  is  undertaken 
before  any  of  the  various  tribunals  become  involved.  Although  the  pre-hearing 
stage  often  accounts  for  the  greatest  part  of  the  internal  delay,  in  a  significant 
number  of  cases  within  each  administrative  regime,  this  work  results  in  a 
resolution  of  the  dispute  before  any  resources  have  to  be  devoted  to  a  hearing. 

At  present,  all  individuals  involved  in  the  pre-hearing  process  become 
involved  in  a  dispute  under  the  direction  of  an  office  within  each  regime.  Thus, 
human  rights  officers  are  assigned  to  a  dispute  by  the  Human  Rights 
Commission;    labour    relations    officers,    by    the    Labour    Relations    Board; 


Cornish  Report,  supra,  note  5,  at  104.  The  law  referred  to  in  the  Cornish  Report  is  the 
Human  Rights  Code,  supra,  note  9.  See,  also,  Swinton  and  Swan,  supra,  note  12,  at  141, 
where  the  authors  recommended  that  the  "board  of  inquiry  should  defer  to  the  arbitrator  if 
the  procedure  followed  in  the  arbitration  was  fair,  the  discrimination  issue  was  raised  and 
argued,  and  the  result  was  consistent  with  the  policies  of  the  statute.  The  onus  should  be  on 
the  Commission  to  show  that  these  conditions  were  not  met  in  arbitration." 
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employment  standards  officers,  by  the  Director  of  Employment  Standards; 
review  officers,  by  the  Pay  Equity  Office;  Occupational  Health  and  Safety 
inspectors,  by  the  Director;  and  Employment  Equity  Commission  employees,  by 
the  Employment  Equity  Commission.  In  each  case,  the  individuals  employed 
under  each  Act  can  only  be  appointed  for  the  purposes  of  that  Act.  Thus,  for 
example,  the  Employment  Equity  Commission  cannot  appoint  human  rights 
officers  to  investigate  a  complaint,  even  though  the  complaint  under  the 
Employment  Equity  Act,  799537may  involve  aspects  of  the  Human  Rights  Code.3* 

There  are  two  reasons  why  this  is  so.  First,  the  legislation  does  not  allow  it. 
Second,  as  with  tribunal  members,  each  of  these  positions  requires  a  particular 
expertise.  The  Commission's  recommendations  must  ensure  that  that  expertise  is 
not  lost.  However,  it  is  also  important  to  ensure  that,  in  disputes  where  more 
than  one  workplace  regime  is  involved,  the  system  of  referral/deferral  is  not 
impaired  because  it  applies  only  to  the  adjudicative  stage  in  each  regime.  To 
ensure  that  the  system  of  referral/deferral  operates  with  the  maximum  efficiency, 
and  to  ensure  that  the  greatest  opportunity  is  given  for  a  matter  to  be  resolved 
before  a  hearing  is  required,  some  consideration  must  be  given  to  how  that 
system  will  involve  all  pre-hearing  aspects  of  each  tribunal. 

In  designing  a  system  for  these  aspects  of  the  respective  administrative 
regimes,  the  Commission  was  conscious  of  two  considerations.  First,  any  system 
recommended  for  pre-hearing  processes  should  be  compatible  with  the  system 
recommended  for  the  hearing  process.  Second,  although  statutory  decisions  are 
often  made  during  the  pre-hearing  process,  statutory  decisions  made  during  the 
hearing  give  rise  to  most  instances  of  judicial  review. 

As  a  result  of  the  first  consideration,  and  because  of  the  Commission's 
recommendation  above  that  tribunal  members  should  receive  cross-appointments 
to  areas  in  which  they  have  been  certified  as  having  an  expertise,  the  most 
effective  way  of  dealing  with  all  pre-hearing  matters  involving  more  than  one 
administrative  regime  is  to  ensure  that  those  individuals  involved  in  the  pre- 
hearing process  of  each  regime  have  expertise  in  different  regimes.  Thus, 
whenever  a  dispute  involving  more  than  one  jurisdiction  arises,  individuals  cross- 


37 

Supra,  note  4. 

38 

Supra,  note  9. 
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appointed  to  deal  with  pre-hearing  matters  in  all  relevant  jurisdictions  could  be 
assigned  in  lieu  of  individuals  with  expertise  in  one  regime  only. 

Decisions  by  these  individuals,  however,  are  less  likely  than  decisions  of 
tribunal  members  to  be  the  subject  of  judicial  review.  If  they  do  make  a  decision 
that  is  contrary  to  the  rules  of  natural  justice  or  fairness,  they  are  not  likely  to  be 
accorded  any  deference  by  the  courts  as  a  result  of  their  expertise.  Accordingly, 
there  is  less  need  to  ensure  that  these  individuals  be  protected  from  judicial 
review  by  having  their  expertise  recognized  through  the  system  of  cross- 
appointment. 

Like  a  tribunal  member,  before  any  individual  is  certified  as  having  an 
expertise  in  another  administrative  regime,  he  or  she  should  receive  training  and 
testing  in  the  area.  This  training  and  testing  is  necessary  because  the  pre-hearing 
activities  can  dictate  the  direction  that  the  hearing  will  take.  Since  there  may  not 
be  enough  people  with  the  necessary  training  to  receive  cross-appointments,  some 
other,  perhaps  interim,  measure  should  be  considered  to  ensure  that  delay  does 
not  occur  at  the  pre-hearing  stage  merely  because  inquiries  have  to  be  made 
about  the  dispute  and  attempts  have  to  be  made  at  reconciliation.  The 
Commission  has  considered  two  different  methods  by  which  pre-hearing 
processes  between  tribunals  could  be  coordinated  in  the  event  that  a  dispute 
involves  more  than  one  administrative  regime. 

The  first  possibility  would  require  some  authority,  independent  of  the 
tribunals,  that  could  call  upon  individuals  within  each  tribunal  to  fulfill  their 
particular  duties.  Under  this  scenario,  the  authority  could  be  made  responsible  for 
coordinating  all  pre-hearing  processes.  Thus,  where  a  dispute  involves  more  than 
one  administrative  jurisdiction,  the  coordinating  authority  could  ensure  that  all 
necessary  pre-hearing  processes  would  take  place  at  the  same  time. 

The  difficulty  with  this  option  is  that,  while  a  coordinating  authority  might 
have  a  number  of  advantages  over  the  present  system,  such  as  increased 
accessibility  by  permitting  all  complaints  to  be  made  to  one  body,  and  a  more 
efficient  operation,  the  Commission  does  not  have  any  information  as  to  the  cost 
of  adding  this  layer  of  bureaucracy  onto  the  administrative  structures  that  already 
exist.  In  the  absence  of  this  information,  and  because  there  is  another  option  that 
would  allow  for  an  effective  coordination  without  an  increase  in  cost,  the 
Commission  has  decided  that  it  cannot,  at  this  time,  recommend  the  creation  of  a 
coordinating  authority. 
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The  alternative  is  the  adoption  of  a  system  similar  to  the  referral  system 
recommended  above.  At  present,  each  office — for  example,  the  Human  Rights 
Commission,  the  Labour  Relations  Board,  and  the  Director  of  Employment 
Standards — has  jurisdiction  to  assign  only  its  own  employees  to  the  pre-hearing 
process.  If  these  offices  had  the  ability  to  assign  employees  of  another  tribunal 
whenever  the  jurisdiction  of  more  than  one  tribunal  is  necessary  to  resolve  a 
dispute,  all  pre-hearing  processes  could  be  completed  at  one  time.  Moreover, 
since  no  additional  positions  need  to  be  created,  this  function  can  be  undertaken 
without  any  additional  costs  to  the  system. 

Consequently,  the  Commission  recommends  that  each  of  the  legislative 
enactments  subject  to  this  report  should  be  amended  to: 

(a)  establish  a  system  whereby  individuals  involved  in  the  pre-hearing 
processes  within  one  administrative  regime  will  have  the  ability  to 
acquire  an  expertise  in  pre-hearing  matters  in  other  administrative 
regimes; 

(b)  require  that,  whenever  a  dispute  involves  more  than  one  administrative 
regime,  the  office  in  charge  of  assigning  individuals  to  the  pre-hearing 
process  assign  those  individuals  who  have  been  certified  as  having  an 
expertise  in  all  administrative  regimes  involved;  and 

(c)  only  in  circumstances  where  there  are  no  individuals  certified  as 
having  an  expertise  in  all  relevant  regimes,  permit  the  office  in  charge 
of  assigning  individuals  to  the  pre-hearing  process,  not  only  to  assign 
individuals  from  the  regime  where  the  dispute  was  first  brought,  but 
also  to  assign  individuals  from  all  other  regimes  that  may  assist  in  the 
resolution  of  the  dispute  with  the  least  amount  of  delay  and  cost. 


CHAPTER  6 


CONCLUSION 


In  this  report,  the  Commission  has  examined  administrative  agencies  that 
resolve  disputes  in  the  workplace  as  a  context  within  which  to  discuss  the 
problem  of  delay.  As  the  report  shows,  delay  can  be  considered  from  two 
different  perspectives,  each  of  which  has  its  own  particular  problems. 

Delay  caused  by  internal  factors  requires  modifications  to  the  procedures 
of  the  tribunals  involved.  Although  recent  legislative  changes  will  likely 
improve  the  internal  efficiency  of  tribunals,  there  are  other  things  that  can  be 
done  to  make  improvements.  Two  of  the  recommendations  made  by  the 
Commission — the  implementation  of  case  management  systems  and  the  resort 
to  mediation  as  part  of  that  system — seek  to  resolve  disputes  without  the  need 
to  proceed  to  a  costly  and  time-consuming  hearing.  Another 
recommendation — allowing  tribunals  to  dispose  of  cases  without  a  hearing  in 
certain  limited  cases — should  enhance  the  ability  of  each  tribunal  to  clear  up  its 
backlog  and  thus  to  concentrate  its  time  and  resources  on  the  remaining  cases. 

External  delay,  that  is,  delay  caused  by  the  existence  of  multiple 
proceedings,  must  be  resolved  by  preventing  such  proceedings.  In  this  regard, 
the  Commission  has  recommended  that  the  each  tribunal  be  given  the  power  to 
interpret  and  apply  law  external  to  their  governing  legislation.  Since  this  ability 
alone  would  not  prevent  subsequent  tribunals  from  considering  issues  that  had 
already  been  decided,  the  Commission  recommended  that  the  law  of  res 
judicata  be  legislatively  altered.  This  alteration  is  designed  to  prevent  tribunals 
from  having  the  jurisdiction  to  consider  issues  that  have  already  been 
adequately  dealt  with  by  other  tribunals. 

Although  workplace  tribunals  have  provided  the  sole  focus  of  this  report, 
the  problems  referred  to  are  not  the  exclusive  preserve  of  such  tribunals. 
Administrative  trubunals  are  designed  to  be  informal,  but  this  informality  leads 
to  internal  delays  in  proceedings.  Moreover,  because  the  administrative  law 
system  has  been  developed  on  a  piecemeal  basis,  overlapping  jurisdictions  are 
not  uncommon.  Since  each  tribunal  takes  the  position  that  its  jurisdiction  is  a 
mandatory  one,  in  their  opinion  they  must  exercise  jurisdiction  over  a  dispute 
even  though  it  has  already  been  decided  by  another  tribunal.  This  leads  to 
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external  delay.  Since  informality  and  piecemeal  growth  is  characteristic  of 
many  administrative  regimes,  we  believe  that  the  recommendations  made  in 
the  report  could  be  useful  in  improving  the  efficiency  of  other  administrative 
tribunals  and  in  ensuring  that  any  overlapping  jurisdictions  that  exists  will  not 
result  in  multiple  proceedings. 


SUMMARY  OF  RECOMMENDATIONS 


The  Commission  makes  the  following  recommendations: 


CHAPTER  4      LEGAL  FRAMEWORK  GOVERNING  WORKPLACE 
ADJUDICATION 

Codification  of  Procedure— Sta tutory  Powers  Procedure  Act 
and  Tribunal  Rules 

1 .  Each  administrative  regime  subject  to  this  report  should  provide  for  case 
management  rules  in  its  rules  of  practice  and  procedure,  which  set  out 
the  times  within  which  each  procedure  in  a  dispute  should  be  completed, 
(at  120) 

2.  Each  administrative  regime  subject  to  this  report  should  establish  pilot 
projects  involving  case  management  systems  with  the  following 
characteristics: 

(a)  The  rules  will  provide  for  a  number  of  track  timetables  that,  having 
regard  to  the  types  of  disputes  brought  before  the  tribunal,  will 
establish  a  fast  track  for  the  least  complicated  types  of  disputes  and 
a  slower  track,  or  slower  tracks,  for  more  complicated  disputes. 

(b)  The  case  management  rules  will  apply  to  every  application  or 
dispute  brought  before  the  tribunal. 

(c)  In  accepting  an  application  or  a  complaint,  the  registrar  will  be 
required  to  choose  a  case  management  track,  having  regard  to  the 
nature  of  the  application  or  dispute,  the  complexity  of  the  issues  of 
fact  or  law,  the  number  of  parties  or  prospective  parties,  the 
amount  of  intervention  the  case  management  officer  is  likely  to 
require,  and  the  time  required  for  proper  discovery  and  preparation 
for  hearing. 

(d)  Notice  of  the  case  management  track  will  be  given  as  soon  as 
possible  by  the  applicant  or  complainant  or,  if  necessary,  by  the 
registrar. 
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(e)  At  the  time  of  choosing  a  case  management  track,  the  registrar  will 
appoint  a  case  manager  to  the  case.  In  many  regimes  the  case 
manager  may  be  the  registrar.  The  role  of  the  case  manager  is  to 
ensure  that  the  requirements  of  the  case  management  track  have 
been  complied  with. 

(f)  All  preliminary  matters,  including  applications  to  vary  the  time 
requirements  of  the  track  timetable,  will  be  brought  to  the  case 
manager.  Consistent  with  the  present  law,  applications  may  be 
made  in  writing  or  by  means  of  electronic  communication. 

(g)  If  any  party  fails  to  comply  with  a  track  timetable,  the  case 
manager  will  have  authority  to  convene  a  case  conference,  to 
dismiss  that  party's  application,  complaint,  or  response,  or  to  make 
any  other  order  that  is  just. 

(h)  The  case  manager  may  be  appointed  to  preside  over  pre -hearing 
conferences,  and  in  any  event  the  case  manager's  reports  will  be 
maintained  on  file  and  be  available  to  the  pre -hearing  conference 
chair,  (at  122-23) 

Each  administrative  regime  considered  in  this  report  should  include,  as 
part  of  the  case  management  rules,  a  facility  to  mediate  disputes,  (at  125) 

Pilot  projects  in  mediation  should  be  undertaken  for  all  of  the 
administrative  regimes  subject  to  this  report,  possibly  through  the  Office 
of  Arbitration,  (at  128) 

The  Statutory  Powers  Procedure  Act  should  be  amended  to  specifically 
give  to  each  of  the  administrative  tribunals  subject  to  this  report  the 
following  powers: 

(a)  the  power  to  dismiss  an  application,  complaint,  or  response  where  it 
does  not,  in  the  opinion  of  the  board,  make  out  an  apparent  case  for 
the  remedy  requested; 

(b)  the  power  to  dismiss  an  application,  complaint,  or  response,  or  to 
award  judgment,  where  a  party  has  failed  to  comply  with  the 
requirements  under  the  rules  or  with  an  order  from  the  board; 

(c)  the  power  to  set  aside  a  dismissal  or  a  judgment  where,  in  the 
opinion  of  the  board,  the  dismissal  or  the  judgment  was  brought 
about  by  inadvertence  and  error  or  where  the  party  has  remedied 
the  defect  that  brought  about  the  dismissal  or  judgment,  (at  129) 
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CHAPTER  5      RECOMMENDATIONS  FOR  STRUCTURAL  REFORM 

Reduction  of  Multiple  Proceedings 

6.  Amendments  should  be  made  to  each  of  the  legislative  enactments  subject 
to  this  report  to  provide  that  the  administrative  tribunals  under  each 
statute  have  the  power  to  interpret  and  apply  the  requirements  of  human 
rights  legislation  and  other  employment-related  statutes,  even  though 
these  statutes  are  not  the  ones  regulating  the  tribunal  in  question,  (at  141) 

7.  In  interpreting  and  applying  external  law,  each  administrative  tribunal 
subject  to  this  report  should  comply  with  the  following  principles  in 
compensating  a  wronged  complainant: 

(a)  A  wronged  complainant  should  be  entitled  to  the  variety  of 
remedies  contained  in  the  various  enactments  being  applied  to  the 
dispute. 

(b)  In  situations  where  two  applicable  statutes  provide  the  same  remedy 
(for  example,  monetary  compensation  for  a  wrong),  the 
complainant  should  be  entitled  to  take  advantage  of  the  legislation 
that  provides  the  most  advantageous  remedy. 

(c)  In  no  case  should  a  complainant  be  compensated  twice  for  the  same 
harm,   (at  142) 

8.  Amendments  should  be  made  to  each  legislative  enactment  subject  to  this 
report  giving  the  administrative  tribunals  in  each  of  these  regimes  (except 
grievance  arbitrators)  the  express  authority  to  interpret  and  apply  external 
law  without  the  assistance  of  another  tribunal  in  those  circumstances 
where  the  tribunal  member  appointed  to  hear  the  dispute  has  received  a 
cross-appointment  to  the  tribunal  that  has  primary  jurisdiction  over  the 
law  that  the  tribunal  member  intends  to  interpret  and  apply,   (at  144) 

9.  To  ensure  that  each  adjudicator  is  competent  to  interpret  and  apply 
external  law,  a  scheme  of  training,  testing,  and  certification  should  be 
established  in  each  administrative  tribunal  subject  to  this  report,   (at  146) 

10.  Amendments  should  be  made  to  each  of  the  legislative  enactments  subject 
to  this  report  giving  the  administrative  tribunals  in  each  of  these  regimes 
(including  grievance  arbitrators)  the  following  powers: 
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(a)  the  authority  to  hold  consolidated  hearings; 

(b)  the  authority  to  obtain  a  legal  opinion  from  any  other  tribunal  on 
any  matter  within  the  jurisdiction  of  that  other  tribunal,  either 
through  expert  evidence  or  by  requesting  that  opinion  in  writing, 
and  to  apply  the  opinion  to  the  dispute  before  it;  and 

(c)  the  authority  to  make  determinations  of  fact  for  any  other  tribunal 
and  to  request  that  other  tribunal  to  render  a  decision,  with  regard 
to  matters  within  its  authority,  as  to  the  legal  consequences  of  those 
facts,   (at  149) 

1 1 .  The  registrar  of  each  administrative  regime  subject  to  this  report  should 
be  given  authority  to  transfer  a  dispute  from  one  regime  to  another, 
whenever  it  has  been  determined  that  the  law  governing  the  other  regime 
will  be  the  primary  focus  in  the  dispute,  and  the  registrar  should  be  given 
authority  to  arrange  a  consolidated  hearing  when  it  has  been  determined 
that  such  a  hearing  will  most  expediently  and  fairly  resolve  the  dispute, 
(at  150) 

12.  Each  legislative  enactment  subject  to  this  report  should  be  amended  to 
expressly  include  a  privative  clause  to  express  the  Legislature's  intention 
that  a  tribunal's  decision  should  be  final  and  not  reviewable  by  the  courts 
even  where  the  tribunal  has  exercised  its  jurisdiction  to  refer  to  external 
law.   (at  152) 

Organizational  Repercussions  of  Referral/Deferral 

13.  Amendments  should  be  made  to  each  of  the  legislative  enactments  subject 
to  this  report  giving  the  administrative  tribunals  in  each  of  these  regimes 
the  obligation  to  defer  to  the  decision  of  any  of  the  other  tribunals  subject 
to  this  report  as  long  as  the  previous  tribunal  has  interpreted  and  applied 
external  law,  that  is,  the  governing  statute  of  the  tribunal  whose 
jurisdiction  is  being  sought,   (at  155) 

14.  Each  of  the  legislative  enactments  subject  to  this  report  should  be 
amended  to: 

(a)  establish  a  system  whereby  individuals  involved  in  the  pre-hearing 
processes  within  one  administrative  regime  will  have  the  ability  to 
acquire  an  expertise  in  pre-hearing  matters  in  other  administrative 
regimes; 
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(b)  require  that,  whenever  a  dispute  involves  more  than  one 
administrative  regime,  the  office  in  charge  of  assigning  individuals 
to  the  pre-hearing  process  assign  those  individuals  who  have  been 
certified  as  having  an  expertise  in  all  administrative  regimes 
involved;  and 

(c)  only  in  circumstances  where  there  are  no  individuals  certified  as 
having  an  expertise  in  all  relevant  regimes,  permit  the  office  in 
charge  of  assigning  individuals  to  the  pre-hearing  process,  not  only 
to  assign  individuals  from  the  regime  where  the  dispute  was  first 
brought,  but  also  to  assign  individuals  from  all  other  regimes  that 
may  assist  in  the  resolution  of  the  dispute  with  the  least  amount  of 
delay  and  cost,   (at  158) 


APPENDIX  A 


STATUTORY  POWERS  PROCEDURE  ACT 


1. — (1)  In  this  Act, 

"electronic  hearing"  means  a  hearing  held  by  conference  telephone  or  some  other 
form  of  electronic  technology  allowing  persons  to  hear  one  another; 

"hearing"  means  a  hearing  in  any  proceeding; 

"licence"  includes  any  permit,  certificate,  approval,  registration  or  similar  form 
of  permission  required  by  law; 

"oral  hearing"  means  a  hearing  at  which  the  parties  or  their  counsel  or  agents 
attend  before  the  tribunal  in  person; 

"proceeding"  means  a  proceeding  to  which  this  Act  applies; 

"municipality"  has  the  same  meaning  as  in  the  Municipal  Affairs  Act,  and 
includes  a  district,  metropolitan  and  regional  municipality  and  their  local 
boards; 

"statutory  power  of  decision"  means  a  power  or  right,  conferred  by  or  under  a 
statute,  to  make  a  decision  deciding  or  prescribing, 

(a)  the  legal  rights,  powers,  privileges,  immunities,  duties  or  liabilities  of 
any  person  or  party,  or 

(b)  the  eligibility  of  any  person  or  party  to  receive,  or  to  the  continuation  of, 
a  benefit  or  licence,  whether  the  person  is  legally  entitled  thereto  or  not; 

"tribunal"  means  one  or  more  persons,  whether  or  not  incorporated  and  however 
described,  upon  which  a  statutory  power  of  decision  is  conferred  by  or  under 
a  statute; 

"written  hearing"  means  a  hearing  held  by  means  of  the  exchange  of  documents, 
whether  in  written  form  or  by  electronic  means. 


R.S.O.  1990,  c.  S.22,  as  am.  by  SO.  1993,  c.  27,  Schedule,  and  S.O.  1994,  c.  27,  s.  56. 
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(2)  A  municipality,  an  unincorporated  association  of  employers,  a  trade  union 
or  council  of  trade  unions  who  may  be  a  party  to  a  proceeding  in  the  exercise  of 
a  statutory  power  of  decision  under  the  statute  conferring  the  power  shall  be 
deemed  to  be  a  person  for  the  purpose  of  any  provision  of  this  Act  or  of  any  rule 
made  under  this  Act  that  applies  to  parties. 

2.   [Repealed] 

3.— (1)  Subject  to  subsection  (2),  this  Act  applies  to  a  proceeding  by  a 
tribunal  in  the  exercise  of  a  statutory  power  of  decision  conferred  by  or  under  an 
Act  of  the  Legislature,  where  the  tribunal  is  required  by  or  under  such  Act  or 
otherwise  by  law  to  hold  or  to  afford  to  the  parties  to  the  proceeding  an 
opportunity  for  a  hearing  before  making  a  decision. 

(2)  This  Act  does  not  apply  to  a  proceeding, 

(a)  before  the  Assembly  or  any  committee  of  the  Assembly; 

(b)  in  or  before, 

(i)  the  Court  of  Appeal, 

(ii)  the  Ontario  Court  (General  Division), 

(iii)  the  Ontario  Court  (Provincial  Division), 

(iv)  the  Unified  Family  Court, 

(v)  the  Small  Claims  Court,  or 

(vi)  a  justice  of  the  peace; 

(c)  to  which  the  Rules  of  Civil  Procedure  apply; 

(d)  before  an  arbitrator  to  which  the  Arbitrations  Act  or  the  Labour 
Relations  Act  applies; 

(e)  at  a  coroner's  inquest; 

(f)  of  a  commission  appointed  under  the  Public  Inquiries  Act; 

(g)  of  one  or  more  persons  required  to  make  an  investigation  and  to 
make  a  report,  with  or  without  recommendations,  where  the  report 
is  for  the  information  or  advice  of  the  person  to  whom  it  is  made  and 
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does  not  in  any  way  legally  bind  or  limit  that  person  in  any  decision 
he  or  she  may  have  power  to  make;  or 
(h)     of  a  tribunal  empowered  to  make  regulations,  rules  or  by-laws  in  so 
far  as  its  power  to  make  regulations,  rules  or  by-laws  is  concerned. 

4.  (1)  Any  procedural  requirement  of  this  Act  or  of  the  Act  under  which  a 
proceeding  arises  may  be  waived  with  the  consent  of  the  parties  and  the  tribunal. 

(2)  Any  provision  of  a  tribunal's  rules  made  under  section  25.1  may  be  waived 
in  accordance  with  the  rules. 

4.1  If  the  parties  consent,  the  proceeding  may  be  disposed  of  by  a  decision  of 
the  tribunal  given  without  a  hearing,  unless  the  Act  under  which  the  proceeding 
arises  provides  otherwise. 

4.2  (1)  A  procedural  or  interlocutory  matter  in  a  proceeding  may  be  heard 
and  determined  by  a  panel  consisting  of  one  or  more  members  of  the  tribunal,  as 
assigned  by  the  chair  of  tribunal. 

(2)  In  assigning  members  of  the  tribunal  to  a  panel,  the  chair  shall  take  into 
consideration  any  requirement  imposed  by  the  Act  under  which  the  proceeding 
arises  that  the  tribunal  be  representative  of  specific  interests. 

(3)  The  decision  of  a  majority  of  the  members  of  a  panel,  or  their  unanimous 
decision  in  the  case  of  a  two-member  panel,  is  the  tribunal's  decision. 

4.3  If  the  term  of  office  of  a  member  of  a  tribunal  who  has  participated  in  a 
hearing  expires  before  a  decision  is  given,  the  term  shall  be  deemed  to  continue 
for  the  purpose  of  participating  in  the  decision. 

4.4  (1)  If  a  member  of  a  tribunal  who  has  participated  in  a  hearing  becomes 
unable,  for  any  reason,  to  complete  the  hearing  or  to  participate  in  the  decision, 
the  remaining  member  or  members  may  complete  the  hearing  and  give  a 
decision. 

(2)  Subsection  (1)  does  not  apply  if  the  Act  under  which  the  proceeding  arises 
specifically  deals  with  the  issue  of  what  takes  place  in  the  circumstances 
described  in  subsection  (1). 

5.  The  parties  to  a  proceeding  shall  be  the  persons  specified  as  parties  by  or 
under  the  statute  under  which  the  proceeding  arises  or,  if  not  so  specified, 
persons  entitled  by  law  to  be  parties  to  the  proceeding. 
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5.1  (1)  A  tribunal  may  hold  a  written  hearing  in  a  proceeding,  in  accordance 
with  its  rules  made  under  section  25.1. 

(2)  The  tribunal  shall  not  hold  a  written  hearing  if  a  party  objects. 

(3)  In  a  written  hearing,  all  the  parties  are  entitled  to  receive  every  document 
that  the  tribunal  receives  in  the  proceeding. 

5.2  (1)  A  tribunal  may  hold  an  electronic  hearing  in  a  proceeding,  in 
accordance  with  its  rules  made  under  section  25.1. 

(2)  The  tribunal  shall  not  hold  an  electronic  hearing  if  a  party  satisfies  the 
tribunal  that  holding  an  electronic  rather  than  an  oral  hearing  is  likely  to  cause 
the  party  significant  prejudice. 

(3)  Subsection  (2)  does  not  apply  if  the  only  purpose  of  the  hearing  is  to  deal 
with  procedural  matters. 

(4)  In  an  electronic  hearing,  all  the  parties  and  the  members  of  the  tribunal 
participating  in  the  hearing  must  be  able  to  hear  one  another  and  any  witnesses 
throughout  the  hearing. 

5.3  (1)  The  tribunal  may,  in  accordance  with  its  rules  made  under 
section  25.1,  and  subject  to  the  Act  under  which  the  proceeding  arises,  direct  the 
parties  to  participate  in  a  pre-hearing  conference  to  consider, 

(a)  the  settlement  of  any  or  all  of  the  issues; 

(b)  the  simplification  of  the  issues; 

(c)  facts  or  evidence  that  may  be  agreed  upon; 

(d)  the  dates  by  which  any  steps  in  the  proceedings  are  to  be  taken  or 
begun; 

(e)  the  estimated  duration  of  the  hearing;  and 

(f)  any  other  matter  that  may  assist  in  the  just  and  most  expeditious 
disposition  of  the  proceeding. 

(2)  The  chair  of  the  tribunal  may  designate  a  member  of  the  tribunal  or  any 
other  person  to  preside  at  the  pre-hearing  conference. 
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(3)  A  member  who  presides  at  a  pre-hearing  conference  may  make  such  orders 
as  he  or  she  considers  necessary  or  advisable  with  respect  to  the  conduct  of  the 
proceeding,  including  adding  parties. 

(4)  A  member  who  presides  at  a  pre-hearing  conference  at  which  the  parties 
attempt  to  settle  issues  shall  not  preside  at  the  hearing  of  the  proceeding  unless 
the  parties  consent. 

5.4  (1)  At  any  stage  of  the  proceeding  before  completion  of  the  hearing,  the 
tribunal  may,  if  its  rules  made  under  section  25.1  deal  with  the  matter,  and 
subject  to  the  Act  under  which  the  proceeding  arises,  make  orders  for, 

(a)  the  exchange  of  documents; 

(b)  the  oral  or  written  examination  of  a  party; 

(c)  the  exchange  of  witness  statements  and  reports  of  expert  witnesses; 

(d)  the  provision  of  particulars; 

(e)  any  other  form  of  disclosure. 

(2)  Subsection  (1)  does  not  authorize  the  making  of  an  order  requiring 
disclosure  of  privileged  information. 

6.  (1)  The  parties  to  a  proceeding  shall  be  given  reasonable  notice  of  the 
hearing  by  the  tribunal. 

(2)  A  notice  of  a  hearing  shall  include  a  reference  to  the  statutory  authority 
under  which  the  hearing  will  be  held. 

(3)  A  notice  of  an  oral  hearing  shall  include, 

(a)  a  statement  of  the  time,  place  and  purpose  of  the  hearing;  and 

(b)  a  statement  that  if  the  party  notified  does  not  attend  at  the  hearing, 
the  tribunal  may  proceed  in  the  party's  absence  and  the  party  will  not 
be  entitled  to  any  further  notice  in  the  proceeding. 

(4)  A  notice  of  a  written  hearing  shall  include, 

(a)  a  statement  of  the  time  and  purpose  of  the  hearing,  and  details  about 
the  manner  in  which  the  hearing  will  be  held; 


172 


(b)  a  statement  that  the  party  notified  may  object  to  the  hearing  being 
held  as  a  written  hearing  (in  which  case  the  tribunal  is  required  to 
hold  it  as  an  electronic  or  oral  hearing)  and  an  indication  of  the 
procedure  to  be  followed  for  that  purpose; 

(c)  a  statement  that  if  the  party  notified  neither  acts  under  clause  (b)  nor 
participates  in  the  hearing  in  accordance  with  the  notice,  the  tribunal 
may  proceed  without  the  party's  participation  and  the  party  will  not 
be  entitled  to  any  further  notice  in  the  proceeding. 

(5)  A  notice  of  an  electronic  hearing  shall  include, 

(a)  a  statement  of  the  time  and  purpose  of  the  hearing,  and  details  about 
the  manner  in  which  the  hearing  will  be  held; 

(b)  a  statement  that  the  only  purpose  of  the  hearing  is  to  deal  with 
procedural  matters,  if  that  is  the  case; 

(c)  if  clause  (b)  does  not  apply,  a  statement  that  the  party  notified  may, 
by  satisfying  the  tribunal  that  holding  the  hearing  as  an  electronic 
hearing  is  likely  to  cause  the  party  significant  prejudice,  require  the 
tribunal  to  hold  the  hearing  as  an  oral  hearing,  and  an  indication  of 
the  procedure  to  be  followed  for  that  purpose;  and 

(d)  a  statement  that  if  the  party  notified  neither  acts  under  clause  (c),  if 
applicable,  nor  participates  in  the  hearing  in  accordance  with  the 
notice,  the  tribunal  may  proceed  without  the  party's  participation  and 
the  party  will  not  be  entitled  to  any  further  notice  in  the  proceeding. 

7.  (1)  Where  notice  of  an  oral  hearing  has  been  given  to  a  party  to  a 
proceeding  in  accordance  with  this  Act  and  the  party  does  not  attend  at  the 
hearing,  the  tribunal  may  proceed  in  the  absence  of  the  party  and  the  party  is  not 
entitled  to  any  further  notice  in  the  proceeding. 

(2)  Where  notice  of  a  written  hearing  has  been  given  to  a  party  to  a  proceeding 
in  accordance  with  this  Act  and  the  party  neither  acts  under  clause  6(4)(b)  nor 
participates  in  the  hearing  in  accordance  with  the  notice,  the  tribunal  may 
proceed  without  the  party's  participation  and  the  party  is  not  entitled  to  any 
further  notice  in  the  proceeding. 

(3)  Where  notice  of  an  electronic  hearing  has  been  given  to  a  party  to  a 
proceeding  in  accordance  with  this  Act  and  the  party  neither  acts  under 
clause  6(5)(c),  if  applicable,  nor  participates  in  the  hearing  in  accordance  with 
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the  notice,  the  tribunal  may  proceed  without  the  party's  participation  and  the 
party  is  not  entitled  to  any  further  notice  in  the  proceeding. 

8.  Where  the  good  character,  propriety  of  conduct  or  competence  of  a  party  is 
an  issue  in  a  proceeding,  the  party  is  entitled  to  be  furnished  prior  to  the  hearing 
with  reasonable  information  of  any  allegations  with  respect  thereto. 

9.  (1)  An  oral  hearing  shall  be  open  to  the  public  except  where  the  tribunal  is 
of  the  opinion  that, 

(a)  matters  involving  public  security  may  be  disclosed;  or 

(b)  intimate  financial  or  personal  matters  or  other  matters  may  be 
disclosed  at  the  hearing  of  such  a  nature,  having  regard  to  the 
circumstances,  that  the  desirability  of  avoiding  disclosure  thereof  in 
the  interests  of  any  person  affected  or  in  the  public  interest 
outweighs  the  desirability  of  adhering  to  the  principle  that  hearings 
be  open  to  the  public, 

in  which  case  the  tribunal  may  hold  the  hearing  in  the  absence  of  the  public. 

(1.1)  In  a  written  hearing,  members  of  the  public  are  entitled  to  reasonable 
access  to  the  documents  submitted,  unless  the  tribunal  is  of  the  opinion  that 
clause  (l)(a)  or  (b)  applies. 

(1.2)  An  electronic  hearing  need  not  be  open  to  the  public. 

(2)  A  tribunal  may  make  such  orders  or  give  such  directions  at  an  oral  or 
electronic  hearing  as  it  considers  necessary  for  the  maintenance  of  order  at  the 
hearing,  and,  if  any  person  disobeys  or  fails  to  comply  with  any  such  order  or 
direction,  the  tribunal  or  a  member  thereof  may  call  for  the  assistance  of  any 
peace  officer  to  enforce  the  order  or  direction,  and  every  peace  officer  so  called 
upon  shall  take  such  action  as  is  necessary  to  enforce  the  order  or  direction  and 
may  use  such  force  as  is  reasonably  required  for  that  purpose. 

9.1  (1)  If  two  or  more  proceedings  before  a  tribunal  involve  the  same  or 
similar  questions  of  fact,  law  or  policy,  the  tribunal  may, 

(a)  combine  the  proceedings  or  any  part  of  them,  with  the  consent  of  the 
parties; 

(b)  hear  the  proceedings  at  the  same  time,  with  the  consent  of  the 
parties; 
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(c)  hear  the  proceedings  one  immediately  after  the  other;  or 

(d)  stay  one  or  more  of  the  proceedings  until  after  the  determination  of 
another  one  of  them. 

(2)  Subsection  (1)  does  not  apply  to  proceedings  to  which  the  Consolidated 
Hearings  Act  applies. 

(3)  Clause  (l)(a)  and  (b)  do  not  apply  to  a  proceeding  if, 

(a)  the  Act  under  which  the  proceeding  arises  requires  that  it  be  heard  in 
private;  or 

(b)  the  tribunal  is  of  the  opinion  that  clause  9(1  )(a)  or  (b)  applies  to  the 
proceeding. 

(4)  The  consent  requirements  of  clauses  (l)(a)  and  (b)  do  not  apply  if  the  Act 
under  which  the  proceeding  arises  allows  the  tribunal  to  combine  the  proceedings 
or  hear  them  at  the  same  time  without  the  consent  of  the  parties. 

(5)  If  the  parties  to  the  second-named  proceeding  consent,  the  tribunal  may 
treat  evidence  that  is  admitted  in  a  proceeding  as  if  it  were  also  admitted  in 
another  proceeding  that  is  heard  at  the  same  time  under  clause  (l)(b). 

10.  A  party  to  a  proceeding  may  be  represented  by  counsel  or  an  agent. 
10.1.  A  party  to  a  proceeding  may,  at  an  oral  or  electronic  hearing, 

(a)  call  and  examine  witnesses  and  present  evidence  and  submissions; 
and 

(b)  conduct  cross-examinations  of  witnesses  at  the  hearing  reasonably 
required  for  a  full  and  fair  disclosure  of  all  matters  relevant  to  the 
issues  in  the  proceeding. 

11.  (1)  A  witness  at  an  oral  or  electronic  hearing  is  entitled  to  be  advised  by 
counsel  or  an  agent  as  to  his  or  her  rights  but  such  counsel  or  agent  may  take  no 
other  part  in  the  hearing  without  leave  of  the  tribunal. 

(2)  Where  an  oral  hearing  is  closed  to  the  public,  the  counsel  or  agent  for  a 
witness  is  not  entitled  to  be  present  except  when  that  witness  is  giving  evidence. 

12.  (1)  A  tribunal  may  require  any  person,  including  a  party,  by  summons, 
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(a)  to  give  evidence  on  oath  or  affirmation  at  an  oral  or  electronic 
hearing;  and 

(b)  to  produce  in  evidence  at  an  oral  or  electronic  hearing  documents 
and  things  specified  by  the  tribunal, 

relevant  to  the  subject-matter  of  the  proceeding  and  admissible  at  a  hearing. 

(2)  A  summons  issued  under  subsection  (1)  shall  be  in  the  prescribed  form  (in 
English  or  French)  and, 

(a)  where  the  tribunal  consists  of  one  person,  shall  be  signed  by  him  or 
her; 

(b)  where  the  tribunal  consists  of  more  than  one  person,  shall  be  signed 
by  the  chair  of  the  tribunal  or  in  such  other  manner  as  documents  on 
behalf  of  the  tribunal  may  be  signed  under  the  statute  constituting  the 
tribunal. 

(3)  The  summons  shall  be  served  personally  on  the  person  summoned. 

(3.1)  The  person  summoned  is  entitled  to  receive  the  same  fees  or  allowances 
for  attending  at  or  otherwise  participating  in  the  hearing  as  are  paid  to  a  person 
summoned  to  attend  before  the  Ontario  Court  (General  Division). 

(4)  A  judge  of  the  Ontario  Court  (General  Division)  may  issue  a  warrant 
against  a  person  if  the  judge  is  satisfied  that, 

(a)  a  summons  was  served  on  the  person  under  this  section; 

(b)  the  person  has  failed  to  attend  or  to  remain  in  attendance  at  the 
hearing  (in  the  case  of  an  oral  hearing)  or  has  failed  otherwise  to 
participate  in  the  hearing  (in  the  case  of  an  electronic  hearing)  in 
accordance  with  the  summons;  and 

(c)  the  person's  attendance  or  participation  is  material  to  the  ends  of 
justice. 

(4.1)  The  warrant  shall  be  in  the  prescribed  form  (in  English  or  French), 
directed  to  any  police  officer,  and  shall  require  the  person  to  be  apprehended 
anywhere  within  Ontario,  brought  before  the  tribunal  forthwith  and, 

(a)  detained  in  custody  as  the  judge  may  order  until  the  person's 
presence  as  a  witness  is  no  longer  required;  or 
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(b)  in  the  judge's  discretion,  released  on  a  recognizance,  with  or  without 
sureties,  conditioned  for  attendance  or  participation  to  give  evidence. 

(5)  Service  of  a  summons  may  be  proved  by  affidavit  in  an  application  to  have 
a  warrant  issued  under  subsection  (4). 

(6)  Where  an  application  to  have  a  warrant  issued  is  made  on  behalf  of  a 
tribunal,  the  person  constituting  the  tribunal,  or,  if  the  tribunal  consists  of  more 
than  one  person,  the  chair  of  the  tribunal  may  certify  to  the  judge  the  facts  relied 
on  to  establish  that  the  attendance  or  other  participation  of  the  person  summoned 
is  material  to  the  ends  of  justice,  and  the  judge  may  accept  the  certificate  as  proof 
of  the  facts. 

(7)  Where  the  application  is  made  by  a  party  to  the  proceeding,  the  facts  relied 
on  to  establish  that  the  attendance  or  other  participation  of  the  person  is  material 
to  the  ends  of  justice  may  be  proved  by  the  party's  affidavit. 

13.  Where  any  person  without  lawful  excuse, 

(a)  on  being  duly  summoned  under  section  12  as  a  witness  at  a  hearing 
makes  default  in  attending  at  the  hearing;  or 

(b)  being  in  attendance  as  a  witness  at  an  oral  hearing  or  otherwise 
participating  as  a  witness  at  an  electronic  hearing,  refuses  to  take  an 
oath  or  to  make  an  affirmation  legally  required  by  the  tribunal  to  be 
taken  or  made,  or  to  produce  any  document  or  thing  in  his  or  her 
power  or  control  legally  required  by  the  tribunal  to  be  produced  by 
him  or  her  or  to  answer  any  question  to  which  the  tribunal  may 
legally  require  an  answer;  or 

(c)  does  any  other  thing  that  would,  if  the  tribunal  had  been  a  court  of 
law  having  power  to  commit  for  contempt,  have  been  contempt  of 
that  court, 

the  tribunal  may,  of  its  own  motion  or  on  the  motion  of  a  party  to  the 
proceeding,  state  a  case  to  the  Divisional  Court  setting  out  the  facts  and  that  court 
may  inquire  into  the  matter  and,  after  hearing  any  witnesses  who  may  be 
produced  against  or  on  behalf  of  that  person  and  after  hearing  any  statement  that 
may  be  offered  in  defence,  punish  or  take  steps  for  the  punishment  of  that  person 
in  like  manner  as  if  he  or  she  had  been  guilty  of  contempt  of  the  court. 

14.  A  witness  at  an  oral  or  electronic  hearing  shall  be  deemed  to  have  objected 
to  answer  any  question  asked  him  or  her  upon  the  ground  that  the  answer  may 
tend  to  criminate  him  or  her  or  may  tend  to  establish  his  or  her  liability  to  civil 
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proceedings  at  the  instance  of  the  Crown,  or  of  any  person,  and  no  answer  given 
by  a  witness  at  a  hearing  shall  be  used  or  be  receivable  in  evidence  against  the 
witness  in  any  trial  or  other  proceeding  against  him  or  her  thereafter  taking 
place,  other  than  a  prosecution  for  perjury  in  giving  such  evidence. 

15.  (1)  Subject  to  subsections  (2)  and  (3),  a  tribunal  may  admit  as  evidence  at  a 
hearing,  whether  or  not  given  or  proven  under  oath  or  affirmation  or  admissible 
as  evidence  in  a  court, 

(a)  any  oral  testimony;  and 

(b)  any  document  or  other  thing, 

relevant  to  the  subject-matter  of  the  proceeding  and  may  act  on  such  evidence, 
but  the  tribunal  may  exclude  anything  unduly  repetitious. 

(2)  Nothing  is  admissible  in  evidence  at  a  hearing, 

(a)  that  would  be  inadmissible  in  a  court  by  reason  of  any  privilege 
under  the  law  of  evidence;  or 

(b)  that  is  inadmissible  by  the  statute  under  which  the  proceeding  arises 
or  any  other  statute. 

(3)  Nothing  in  subsection  (1)  overrides  the  provisions  of  any  Act  expressly 
limiting  the  extent  to  or  purposes  for  which  any  oral  testimony,  documents  or 
things  may  be  admitted  or  used  in  evidence  in  any  proceeding. 

(4)  Where  a  tribunal  is  satisfied  as  to  its  authenticity,  a  copy  of  a  document  or 
other  thing  may  be  admitted  as  evidence  at  a  hearing. 

(5)  Where  a  document  has  been  filed  in  evidence  at  a  hearing,  the  tribunal 
may,  or  the  person  producing  it  or  entitled  to  it  may  with  the  leave  of  the 
tribunal,  cause  the  document  to  be  photocopied  and  the  tribunal  may  authorize 
the  photocopy  to  be  filed  in  evidence  in  the  place  of  the  document  filed  and 
release  the  document  filed,  or  may  furnish  to  the  person  producing  it  or  the 
person  entitled  to  it  a  photocopy  of  the  document  filed  certified  by  a  member  of 
the  tribunal. 

(6)  A  document  purporting  to  be  a  copy  of  a  document  filed  in  evidence  at  a 
hearing,  certified  to  be  a  copy  thereof  by  a  member  of  the  tribunal,  is  admissible 
in  evidence  in  proceedings  in  which  the  document  is  admissible  as  evidence  of 
the  document. 
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15.1  (1)  The  tribunal  may  treat  previously  admitted  evidence  as  if  it  had  been 
admitted  in  a  proceeding  before  the  tribunal,  if  the  parties  to  the  proceeding 
consent. 

(2)  In  subsection  (1),  "previously  admitted  evidence"  means  evidence  that  was 
admitted,  before  the  hearing  of  the  proceeding  referred  to  in  that  subsection, 

(a)  in  another  proceeding  to  which  this  Act  applies; 

(b)  in  a  proceeding  to  which  this  Act  does  not  apply  that  is  before  an 
Ontario  court  or  a  court  or  other  tribunal  outside  Ontario. 

15.2  A  tribunal  may  receive  evidence  from  panels  of  witnesses  composed  of 
two  or  more  persons,  if  the  parties  have  first  had  an  opportunity  to  make 
submissions  in  that  regard. 

16.  A  tribunal  may,  in  making  its  decision  in  any  proceeding, 

(a)  take  notice  of  facts  that  may  be  judicially  noticed;  and 

(b)  take  notice  of  any  generally  recognized  scientific  or  technical  facts, 
information  or  opinions  within  its  scientific  or  specialized 
knowledge. 

16.1  (1)  A  tribunal  may  make  interim  decisions  and  orders. 

(2)  A  tribunal  may  impose  conditions  on  an  interim  decision  or  order. 

(3)  An  interim  decision  or  order  need  not  be  accompanied  by  reasons. 

17.  (1)  A  tribunal  shall  give  its  final  decision  and  order,  if  any  in  any 
proceeding  in  writing  and  shall  give  reasons  in  writing  therefor  if  requested  by  a 
party. 

(2)  A  tribunal  that  makes  an  order  for  the  payment  of  money  shall  set  out  in 
the  order  the  principal  sum,  and  if  interest  is  payable,  the  rate  of  interest  and  the 
date  from  which  it  is  to  be  calculated. 

18.  (1)  A  tribunal  shall  send  each  party  who  participated  in  the  proceeding,  or 
the  party's  counsel  or  agent,  a  copy  of  its  final  decision  or  order,  including  the 
reasons  if  any  have  been  given 

(a)     by  regular  lettermail; 
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(b)  by  electronic  transmission; 

(c)  by  telephone  transmission  of  a  facsimile;  or 

(d)  by  some  other  method  that  allows  proof  of  receipt,  in  accordance 
with  the  tribunal's  rules  made  under  section  25.1. 

(2)  If  the  copy  is  sent  by  regular  lettermail,  it  shall  be  sent  to  the  most  recent 
addresses  known  to  the  tribunal  and  shall  be  deemed  to  be  received  by  the  party 
on  the  fifth  day  after  the  day  it  is  mailed. 

(3)  If  the  copy  is  sent  by  electronic  transmission  or  by  telephone  transmission 
of  a  facsimile,  it  shall  be  deemed  to  be  received  on  the  day  after  it  was  sent, 
unless  that  day  is  a  holiday,  in  which  case  the  copy  shall  be  deemed  to  be 
received  on  the  next  day  that  is  not  a  holiday. 

(4)  If  the  copy  is  sent  by  a  method  referred  to  in  clause  (l)(d),  the  tribunal's 
rules  made  under  section  25. 1  govern  its  deemed  day  of  reception. 

(5)  If  a  party  that  acts  in  good  faith  does  not,  through  absence,  accident,  illness 
or  other  cause  beyond  the  party's  control,  receive  the  copy  until  a  later  date  than 
the  deemed  day  of  receipt,  subsection  (2),  (3)  or  (4),  as  the  case  may  be,  does 
not  apply. 

19.  (1)  A  certified  copy  of  a  tribunal's  decision  or  order  in  a  proceeding  may 
be  filed  in  the  Ontario  Court  (General  Division)  by  the  tribunal  or  by  a  party  and 
on  filing  shall  be  deemed  to  be  an  order  of  that  court  and  is  enforceable  as  such. 

(2)  A  party  who  files  an  order  under  subsection  (1)  shall  notify  the  tribunal 
within  10  days  after  the  filing. 

(3)  On  receiving  a  certified  copy  of  the  tribunal's  order  for  the  payment  of 
money,  the  sheriff  shall  enforce  the  order  as  if  it  were  an  execution  issued  by  the 
Ontario  Court  (General  Division). 

20.  A  tribunal  shall  compile  a  record  of  any  proceeding  in  which  a  hearing  has 
been  held  which  shall  include, 

(a)  any  application,  complaint,  reference  or  other  document,  if  any,  by 
which  the  proceeding  was  commenced; 

(b)  the  notice  of  any  hearing; 

(c)  any  interlocutory  orders  made  by  the  tribunal; 
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(d)  all  documentary  evidence  filed  with  the  tribunal,  subject  to  any 
limitation  expressly  imposed  by  any  other  Act  on  the  extent  to  or  the 
purposes  for  which  any  such  documents  may  be  used  in  evidence  in 
any  proceeding; 

(e)  the  transcript,  if  any,  of  the  oral  evidence  given  at  the  hearing;  and 

(f)  the  decision  of  the  tribunal  and  the  reasons  therefor,  where  reasons 
have  been  given. 

21.  A  hearing  may  be  adjourned  from  time  to  time  by  a  tribunal  of  its  own 
motion  or  where  it  is  shown  to  the  satisfaction  of  the  tribunal  that  the 
adjournment  is  required  to  permit  an  adequate  hearing  to  be  held. 

21.1  A  tribunal  may  at  any  time  correct  a  typographical  error,  error  of 
calculation  or  similar  error  made  in  its  decision  or  order. 

21.2  (1)  A  tribunal  may,  if  it  considers  it  advisable,  review  all  or  part  of  its 
own  decision  or  order,  in  accordance  with  its  rules  made  under  section  25.1,  and 
may  confirm,  vary,  suspend  or  cancel  the  decision  or  order. 

(2)  The  review  shall  take  place  within  a  reasonable  time  after  the  decision  or 
order  is  made. 

(3)  In  the  event  of  va  conflict  between  this  section  and  any  other  Act,  the  other 
Act  prevails. 

22.  A  member  of  a  tribunal  has  power  to  administer  oaths  and  affirmations  for 
the  purpose  of  any  of  its  proceedings  and  the  tribunal  may  require  evidence 
before  it  to  be  given  under  oath  or  affirmation. 

23.  (1)  A  tribunal  may  make  such  orders  or  give  such  directions  in  proceedings 
before  it  as  it  considers  proper  to  prevent  abuse  of  its  processes. 

(2)  A  tribunal  may  reasonably  limit  further  examination  or  cross-examination 
of  a  witness  where  it  is  satisfied  that  the  examination  or  cross-examination  has 
been  sufficient  to  disclose  fully  and  fairly  all  matters  relevant  to  the  issues  in  the 
proceeding. 

(3)  A  tribunal  may  exclude  from  a  hearing  anyone,  other  than  a  barrister  and 
solicitor  qualified  to  practise  in  Ontario,  appearing  as  an  agent  on  behalf  of  a 
party  or  as  an  adviser  to  a  witness  if  it  finds  that  such  person  is  not  competent 
properly  to  represent  or  to  advise  the  party  or  witness  or  does  not  understand  and 
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comply  at  the  hearing  with  the  duties  and  responsibilities  of  an  advocate  or 
adviser. 

24.  (1)  Where  a  tribunal  is  of  opinion  that  because  the  parties  to  any 
proceeding  before  it  are  so  numerous  or  for  any  other  reason,  it  is  impracticable, 

(a)  to  give  notice  of  the  hearing;  or 

(b)  to  send  its  decision  and  the  material  mentioned  in  section  18, 

to  all  or  any  of  the  parties  individually,  the  tribunal  may,  instead  of  doing  so, 
cause  reasonable  notice  of  the  hearing  or  of  its  decision  to  be  given  to  such 
parties  by  public  advertisement  or  otherwise  as  the  tribunal  may  direct. 

(2)  A  notice  of  a  decision  given  by  a  tribunal  under  clause  (l)(b)  shall  inform 
the  parties  of  the  place  where  copies  of  the  decision  and  the  reasons  therefor,  if 
reasons  were  given,  may  be  obtained. 

25.  (1)  Unless  it  is  expressly  provided  to  the  contrary  in  the  Act  under  which 
the  proceeding  arises,  an  appeal  from  a  decision  of  a  tribunal  to  a  court  or  other 
appellate  tribunal  operates  as  a  stay  in  the  matter  except  where  the  tribunal  or  the 
court  or  other  body  to  which  the  appeal  is  taken  otherwise  orders. 

(2)  An  application  for  judicial  review  under  the  Judicial  Review  Procedure  Act, 
or  the  bringing  of  proceedings  specified  in  subsection  2(1)  of  that  Act  is  not  an 
appeal  within  the  meaning  of  subsection  (1). 

25.1  (1)  A  tribunal  may  make  rules  governing  the  practice  and  procedure 
before  it. 

(2)  The  rules  may  be  of  general  or  particular  application. 

(3)  The  rules  shall  be  consistent  with  this  Act  and  with  the  other  Acts  to  which 
they  relate. 

(4)  The  tribunal  shall  make  the  rules  available  to  the  public  in  English  and  in 
French. 

(5)  Rules  adopted  under  this  section  are  not  regulations  as  defined  in  the 
Regulations  Act. 

(6)  The  power  conferred  by  this  section  is  in  addition  to  any  power  to  adopt 
rules  that  the  tribunal  may  have  under  another  Act. 
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26.  The  Lieutenant  Governor  in  Council  may  make  regulations  prescribing 
forms  for  the  purpose  of  section  12. 

27.  [Repealed] 

28.  [Repealed] 

29.  [Repealed] 

30.  [Repealed] 

31.  [Repealed] 

32.  Unless  it  is  expressly  provided  in  any  other  Act  that  its  provisions  and 
regulations,  rules  or  by-laws  made  under  it  apply  despite  anything  in  this  Act,  the 
provisions  of  this  Act  prevail  over  the  provisions  of  such  other  Act  and  over 
regulations,  rules  or  by-laws  made  under  such  other  Act  which  conflict 
therewith. 

33.  [Repealed] 

34.  [Repealed] 


